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I INTRODUCTION

1. TheSubmissionof DevonCanadaCorporationwasfiled on August25, 2006.’

2. Devon receivedthe submissionsof CDP2 and EnCanaCorporation3on September15,

2006.

3. The AmendedNotice of Hearing set today asthe deadlinefor Devonto file its reply

submissions.Thosereply submissionsfollow.

4. Devonalsorelieson thereportsandconclusionsofDavid R. Percy,Q.C.4andMatthewJ.

Mayor5 filed concurrently in this proceedingwith the Joint Reply of ConocoPhillips

CanadaResourcesCorp., Devon,FairborneEnergyLtd., QuicksilverResourcesCanada

Inc., CanparHoldings Ltd., andCentricaCanadaLimited.

5. Devondoesnot reply to eachand everyof the submissionsof CDP and EnCanaandso

theabsenceof aresponsemustnot betakenasacquiescenceon Devon’spart.

II OVERVIEW

6. Although CDP and EnCanaexpend a great deal of effort to convince the Board

otherwise,the issueto be determinedby the Board was always, and remains,whether

Devonis entitled to the holdingsapprovaland to hold the well licencesthat the Board

issued.

7. CDP and EnCanarefervariouslyto “coalbedmethane”and “CBM.” CDP and EnCana

canchooseto usethat nomenclaturebut it doesnot changethe fact thatthetermscoalbed

gas,coalbedmethane,CBM, gasin coal and naturalgas from coal are all intendedto

referto anddescribenaturalgasstoredin coal.

‘Devon Submission.Tennsthatare nototherwisedefinedin this ReplySubmissionhavethemeaningsascribedto
themin theDevonSubmission.
2 Submissionsof CarbonDevelopmentPartnership,Successorin Interestto PrairieMines andRoyalty Ltd.,

FormerlyLuscarLtd. RespectingApplicationsMadeby FairbomeEnergyLtd. andDevonCanadaCorporation,
datedSeptember15, 2006(CDP Submission).

Submissionof EnCanaCorporationon Entitlement(Hearing,PartII) (EnCanaSubmission).
‘~“The LegalHistory of theDifferentiationof OwnershipRightsto Sub-SurfaceMinerals,”preparedby David R.
Percy,Q.C., DeanandW.F. BowkerProfessor,Facultyof Law, Universityof Alberta, September29,2006.

“Responseof MatthewJ. Mayor to InformationProvidedby JeffreyR. Levine ConcerningCharacteristicsof Coal
andCoalbedMethane,”preparedby MatthewJ. Mayor, September28,2006.
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8. The Board has the jurisdiction to determineentitlementto well licencesand holding

approvalsregardlessof whetherentitlementmaybedisputed. Suchdeterminationwould

notbeconclusiveoftherelevantpropertyrights for otherpurposes.

9. Entitlementmustbeprovenon thebalanceofprobabilities. Devonhasclearlydoneso.

10. Thereis no sharedownershipoftheresourceor sharingofproductionto beconsideredin

this caseand no pooling order should be issued. The proposalfor reduceddrilling

spacingunits (DSUs)should alsoberejected.

III THE JURISDICTIONOF THE BOARD

11. EnCanasuggeststhat theBoard’sjurisdictionto considerownershipof gasstoredin coal

in the contextof a well licenceapplication is oustedby the presenceof a “bona JIde

dispute.”6 This positionis without authorityor logic. Moreover,its acceptancewould, in

all likelihood, leadto problematicsituationsin practice.

12. This “bona fide dispute” test for jurisdiction is not expressedin, nor can it be inferred

from, any relevantstatuteor caseauthority. So far asDevoncandetermine,it remains

unknownin any relevantlegal context. In fact, in Andersonv. Amoco CanadaOil and

Gas,7 Fruman, J. (as she then was) confirmed the jurisdiction of the Board in

circumstancesin whichresourceownershipis disputed:

I acceptthat for regulatorypurposes,solutiongasbelongsto the
petroleumowner. . . . The regulator’sview doesnot determine
legal ownershipof solutiongas. 8

13. Thejurisdictionof theBoard to granta well licencecannotdependon the sincerityof a

competingclaim to ownershipof the resourcebut that is the essenceof the EnCana

position.9

6 EnCanaSubmission,atpara.5. EnCanagoessofar asto claim that “[p]ennitting CBM developmentwhereits

ownershipisdisputedboneJIde contravenestheapplicablelegislationandaugursagainstorderlydevelopmentand
conservationofresources.”(EnCanaSubmission,atpara.6). EnCanaalso asserts— againwithoutciting any
supportingauthority— that “. . . the Boardis not empoweredby [section16 of the O&GC ActJ to conductaninquiry
into decidingcompetingclaims” (EnCanaSubmission,atpara.67; seealso EnCanaSubmission,atparas.69 and
70).
‘~1998A.J. No. 805, ABQB 620 (Andersonv. Amoco).
8 Andersonv. Amoco,at paras.146 and147.
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14. It is a fundamentalaspectofthe Board’smandateto rule on disputesamongpartiesand

especiallyso when the competingpositionsare advancedin good faith.’° It is, quite

simply, absurdto suggestthat the Board’s jurisdiction to administersection 16 of the

O&GC Act disappearsin thefaceofan objection,“bonafide” or otherwise.

15. EnCana’spositionon jurisdictionreflectsa fundamentalmisunderstandingofthe role of

the Board asregulator. The Board is specifically directedby section16 of the O&GC

Act to decide the issue of “entitlement” to produce the resourcein consideringan

applicationfor awell licence. In doing so, theBoardmayexpress,and act accordingto,

its view oftherelevantpropertyrights. Thefinding of theBoardwould be sufficientand

effectivein that contextbut it would notbe conclusivefor otherpurposes.1’CDP appears

to concedethis point.’2

16. If the Board were to adoptthe positionthat EnCanaadvocatesthen it should not be

surprisedto find in future that it is receiving “bona fide” objections with increasing

frequency. It would also seemto be inevitable that suchobjectionswould be used

routinelyasabargainingtool regardlessofthesupposedstrengthofthecompetingclaim.

Such a proliferationof “bona fide” objectionswould impedethe Board in a properand

commonsenseadministrationof its processes.In the result, the economic,orderly and

efficientdevelopmentof oil andgasresourcesin theProvincewouldbehinderedand one

ofthefundamentalpurposesof theO&GC Act wouldbefrustrated.

IV THE CORRECTSTANDARD OF PROOF

17. WhereasEnCanaarguesthat thejurisdictionoftheBoardis ephemeral,CDP urgesthat a

well licenceapplicantmustproveentitlementto producewith certainty.’3 Theupshotof

bothargumentsis essentiallythesame:

It is clearthat thereis abonaJIdeand seriousarguableissueasto
the ownershipof CBM and, in the face of that bonaJIde serious

~BonajIde: “1. Madein goodfaith: without fraud or deceit. 2. Sincere,genuine,”BlacksLaw Dictionary (
8

th ed.,
ThompsonWest, St. PaulMinn., 2004) at 186.
‘° As anexample,theBoard routinelydecidesquestionsof standing. Inevitably, the partyseekingstandingclaims
that its concernandparticipationarebothbonefide.
~ Andersonv. Amoco,atparas.146-147. Seealso,DevonSubmission,atpara.16.
12 CDP Submission,atpara.18.
13 CDP Submission,atparas.2 1-30.
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arguableissue, it is impossiblefor theBoard to determinethat the
gasproducersareentitledtoproducetheCBM.’4

Section16 requiresthe Boardto look atthe hydrocarbonthat
is beingproducedand the formation from which thehydrocarbon
is being produced. Where,as here, it is clear that CBM is in
dispute,the Board is precludedfrom issuing a well licence or
grantingaholdingapplication.’5

18. It is well establishedthat, in the absenceof a statutory direction to the contrary,the

standardof proofin administrativeproceedingsis a simplebalanceof probabilities.’6

19. CDP focuseson the useof “entitled” in subsection16(1) of the O&GC Act and the

phrase“to the satisfactionof the Board” in subsection16(2) and arguesthat, in these

circumstances,theytogetherimply amuchstricterstandardofproof.17

20. CDP claimsthat theLegislature:

choseto makeeligibility for a well licencecontingenton an
applicant’s proof of “entitlement” (absolutely and without
condition).18

The problemfor CDP is, of course,thattheparentheticalwords— absolutelyandwithout

condition — do not appearin the statute. If the Legislaturehad intendedthat the Board

apply the extraordinarystandardof proof that CDP advocatesthen it could have, and

would have,saidso. It did not.

21. It is telling that all oftheauthoritiescitedby CDP reflectsituationsin which afinding in

favour of one party on a collateral issue of entitlementwould leave the otherparty

withoutrecourseor remedyif futureeventsaltered,or castdoubtupon, the“entitlement”

in question. This lack of recourseor remedyis the very reasonwhy the courts were

preparedto imposeahigh standardofproof19

14 CDP Submission,atpara.26,emphasisadded.
‘~CDP Submission,at para.31, emphasisadded.
16 Blake,AdministrativeLaw in Canada,(

4
th ed., LexisNexisCanada,Markham,2006) at 69. Forauthorityon this

point specific to proceedingsbeforetheBoard,seeGannonBrothersEnergyLtd. v. AEUB (1996), 178 A.R. 302,
(C.A.).
‘~CDP Submission,atparas.2 1-30.
18 CDP Submission,at para.30.
19 SeeespeciallyChrappav. Ohm (1996),29 O.R. (3d) 222,(Ont. C.J. Gen.Div), atparas,45 and48; (1998),38
OR.(3d) 65, (Ont. C.A.) atpara.27.
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22. CDPattemptsto characterizethepresentsituationasonein which thecoalownerswould

suffer irreparableharm if the Boardwereto issuegaswell licencesto the P&NG rights

holders. Theclaimis thattheconsequenceof suchadecisionwould be that:

the gas producershad irreversibly interfered with the true
owner’spropertyright in the CBM. While the true ownercould
claim damagesfor trespassandconversionfrom thegasproducers,
it could not put the CBM back underground. It would have
permanentlylosta fundamentalattributeof propertyownership,its
right to exclude others from its property and to extract that
resourceon its own timetableand accordingto its own drilling
program.2°

23. With all duerespectto CDP, thereis no principledbasisfor requiringproofto a certainty

of entitlementto awell licenceorholdingsapproval. Regardlessofthedecisionthat the

Boardmaymakeasto entitlement,CDP and EnCanawill continueto have,asthey do

today,accessto the Courtof Queen’sBenchin order to protecttheir allegedrights and

interests.21

24. Thecorrectstandardof proofis abalanceofprobabilitiesandDevonhasclearly satisfied

that standard.CDP‘s contrarypositionis entirelywithoutmerit.

V CDP’S CHALLENGE TO THE HOLDINGSAPPROVAL

25. CDP argues that Devon has not satisfied the “statutory standards”for the holdings

approval.22 Like the CDP and EnCanaobjectionsto the well licenses,this argument

proceedsfrom a claim by the coal ownerto propertyin the gasstoredin coal. For the

reasonsdiscussedaboveand thosein the DevonSubmission,Devon submitsthat it has

demonstrated,on thebalanceofprobabilities,commonownershipof all gasstoredin coal

throughouteachof the holdings at issue. As such,Devonhassatisfiedthe statutory

requirementsfor theholdingsapproval.

2Q CDP Submission,at para.30.

21 The remediesthat couldbe pursuedattheCourtof Queen’sBenchinclude interiminjunctiverelief. Oneusual

requirementfor suchrelief is the likelihoodof irreparableharmif aninjunctionwerenot to begranted: Sharpe,
InjunctionsandSpecificPerformance(CanadaLaw BookInc.,Aurora,1992-),at2-26.
22 CDP Submission,atparas.15-18.
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VI ENCANA’S REOUESTFOR POOLINGORDERS

26. EnCanaclaimsthatit doesnot seekto preventthe issuanceoflicencesfor “conventional

naturalgasor CBM from Crownlands.”23 In light of subsection67(1) of theMines and

Minerals Act24,how could it?

27. EnCanaalso saysthatdevelopmentshouldbepermittedwhereentitlementto produceon

sometract within the DSU is not disputedand makesthe novel suggestionthat “[t]his

could occurby the grantingof a pooling orderthat requirespaymentof proceedsfrom

disputedproductionto the Provincial Treasurer.”25 Devon submitsthat this is nothing

morethanathinly maskedattemptby EnCanato achievegreaterleverageagainstparties

holdingP&NG leaserights. Theattemptshouldbe rejected.

28. Poolingordersareintendedto achievea sharingby the relevanttract ownersof the gas

from apool.26 As describedby Bankes:

The compulsorypooling order is one regulatory responseto the
introductionof spacingrequirementsfor wells. . . . It also meets
one of themain objectivesof oil and gasconservationlegislation,
namely, to accord each owner the opportunity to obtain the
owner’s shareof the oil and gasfrom the pool. Wherethereare
multiple tract ownerswithin a spacingunit, no party may drill a
well in the absenceof an agreementbetweenall tract owners. If
the parties are unableto reach agreement,for whateverreason,
tractownerswill be deniedtheiropportunityto recovertheirshare
of reserves. Hencethe need for a mechanismfor imposing an
arrangementunderwhichall tractownerswithin theDSU will pool
their tractsfor the purposeof forming aunit to permit exploration
for, andproductionof, thepooledsubstances.27

29. EnCanaglossesover the fact that therecanonly be one ownerof the gasstoredin the

coal — be it the coal owner or the P&NG rights holder. There is thus no sharingof

productionto beconsidered.A poolingorderis neitheravailablenorappropriatein these

circumstances.

23 EnCanaSubmission,at para.79.
24 RSA2000,c. M-17, as amended.
25 EnCanaSubmission,atparas.80 and94-95.
26 Bankes,Nigel, “CompulsoryPoolingUndertheOil andGasConservationAct of Alberta”, (1997)35 Alta. Law

Rev. 945, at 950-51and956-57.
27 Id., at950-51, footnotesomitted.
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VII ENCANA’S REDUCEDDSU PROPOSAL

30. EnCanaarguesthatfor sectionscontainingoneor morequartersfor which entitlementis

not disputedand others for which it is disputed,reducingthe DSU for suchsectionsto

one-quarterwill permit developmentoftheundisputedquarters.28

31. The reducedDSU proposal suggeststhat EnCanais anxious to avoid being seenas

attemptingto frustratedevelopment.However,theproposalwould causemoreproblems

thanit couldpossiblysolveandit shouldbe rejected.

32. In particular, althoughdownsizing to one quarteris supposedlymeant to allow more

lands to be developed,it would in fact result in additional drainageof landsthat are

subjectto an entitlementdispute. It couldalso triggerfurtheroffset obligationsunderthe

applicableleases— whichmaybethetruemotivationbehindtheproposal.

VIII CONCLUSIONS

33. TheBoard hasjurisdictionto fully considerentitlementto producenaturalgasstoredin

coalin thecontextofan applicationfor awell licenceundersection16 oftheO&GC Act.

34. The standardof proofof entitlementin that context is a simplebalanceof probabilities

andDevonhasclearlysatisfiedthat standard. The well licencesand holdingsapproval

issuedto Devonmustthereforebeconfirmedwithoutfurtherdelay.

All of which is respectfullysubmitted,September29,2006.

FRASERMILNER CASGRAINLLP

DouglasE. Crowther
ThomasP. O’Leary
Counselfor DevonCanadaCorporation

28 EnCanaSubmission,atparas.85-88.


