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I. OVERVIEW

1. This Reply Argument is organized in largely the samemanneras Devon’s Written

Argument. Abbreviationsand terminology used herein are consistentwith those in

Devon’sWritten Argument. Any failure by Devon to specifically takeissuewith any

submissionmade by either coal owner should not be consideredas indicative of

agreementor acquiescenceto suchsubmission.

2. Thecoalownersurgea continuationof thestatusquo andan extensionofthemoratorium

on NGC developmentwithout coal ownerconsentunderBulletin 2006-19. They have

put forth a varietyofargumentsaboutjurisdiction,policy andtheappropriatestandardof

proofin attemptingto obtainthis result.

3. It is submittedthat noneoftheseargumentsby the coalownershasmerit, andthat thegas

producershaveclearlydemonstratedentitlementto produceNGC.

II. JURISDICTION

(a) EnCana is lacking bonafides.

4. The issue of bonafldes is barelymentionedin EnCana’sArgument. It may be that

EnCanahasretreatedfrom theideathat any bonafide objectionto entitlementsomehow

ouststheBoard’sjurisdiction. If EnCanapersistsin this position, thenDevonrefersthe

Boardto its earliersubmissionson this point.’

(b) The Board hasjurisdiction to decideentitlement.

5. EnCanahas suggestedin its Argument, for the first time, that under the Oil and Gas

ConservationAct2 (the “O&GCA”) the Boardis not empoweredto determinequestions

of law thatmight berelevantto Devon’sentitlementto produceNGC undertherequested

licencesand holding.3 EnCanaassertsthat the O&GCA doesnot expresslygive the

Board jurisdiction to determinequestionsof law, as it doesnot contain a provision

DevonWrittenArgument,at paras.8 - 15; Devonpre-hearingReplySubmission(Exhibit 05-068 - 2005 -

09 -29)atparas.11-16.
2 R.S.A.2000,c. 0-6.
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similar to section38 of the Public Utilities Board Act4 which providesthat the Board

may, “as to matterswithin its jurisdiction,hearand determineall questionsoflaw or of

fact.”

6. EnCanaseemsto haveoverlookedsection94 of theO&GCA:

94. Exceptwhereotherwiseprovided,the Board hasexclusive
jurisdictionto examine,inquireinto,hearanddetermineall
mattersand questionsarisingunder this Act. [emphasis
added]

7. This expresspowerto decide~llquestionsarisingundertheO&GCA includesquestions

of law. For this reasonand for theotherreasonsset out in Devon’sWritten Argument,5

therecanbe no doubtthatthe Boardhasjurisdictionto determineresourceownershipto

theextentthat suchmaybe necessaryin decidingthe matterof entitlement. EvenCDP

andProfessorLucasseemto agreethat theBoardhasjurisdiction.6

(c) The Board should exercisethis jurisdiction.

8. EnCanaalso now submits,for thefirst time, that theBoardshouldrefrain from deciding

Devon’s entitlement to the requestedwell licensesand holding basedon a lack of

proceduralfairness7. EnCana’smaincomplaintin this regardseemsto be thatit wasnot

givenadequatenoticethat theBoardmaydeterminethecompetingproprietaryclaimsin

the courseof consideringentitlementunder section 16 of the O&GCA.8 None of the

otherhearingparticipantssupportthis position.

9. EnCanagoessofar asto suggestthat until thepre-hearingsubmissionsweremade,it did

not even suspectthat Devonand the otherapplicantsin this proceedingwere seekinga

Boarddeterminationof entitlementundertherelevantleasesandgrants.9 It is at thevery

leastcurious that EnCanawould only now voicethis concerndespiteampleopportunity

to do so in both its pre-hearingsubmissionsandduring thehearing.

EnCanaArgument,atparas.21-25.
R.S.A. 2000, c P-45.
Atparas.16-25.

6 CDPFinalArgument,at para.134.
EnCanaArgument,atparas.6 1-70.
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10. In any event,EnCana’s complaint is entirely without merit. The record is clear that

EnCanahasknown for sometime that theBoard maybe determiningownershipof the

resourcefor regulatorypurposes. From at least late April 2005, EnCanaspecifically

acknowledgedthat ownershipwas at issueand arguedthat the Board wasobligatedto

determineownership.’° As statedby EnCana’scounselduringtheJanuary31,2006oral

hearingat which EnCanasuccessfullyurged the Board to hold a full hearingon legal

entitlement:

.it maybe thatthetwo diverge,theCourt’s determinationandthe
Board’s,but the fundamentalpremiseor the requirementfrom the
Board is section16. Section16 saysdetermineentitlement. ~
can’t determineentitlementunless you determineownership. It
maynot bind everybody. It maynot havegreatprecedentaleffect
to non-parties,but it is necessaryand it is required.” [emphasis
added]

11. Moreover,EnCanaand otherpartieswere specificallynotified at various times that the

hearing would address“legal entitlement to coalbed methane”2,“coalbed methane

ownership”3and“legal entitlementofcoalbedmethane”~~.

12. In light ofthe circumstancesdescribedin the precedingparagraphs,it is disingenuousof

EnCanato complainof inadequatenotice.

13. EnCanaalso claimsproceduralunfairnessbecausethe stepsusual in a civil proceeding

(and specifically, discovery)havenot taken place.’5 This submissionis groundless,as

EnCanadid not everrequestdiscovery,and haspointedto no particularprejudicearising

from thelackofdiscoveryin this proceeding.

8 EnCanaArgument,at para.64.
Ibid,atpara. 128.
April 28, 2005 EnCana letter to EUB re: Devon (Exhibit 07-004-2005-04-28) at pp 1-2.
January 31, 2006 Hearing Transcript, at p. 47, 11. 19-25.

12 EUB letters, March 9, 2006 (Exhibit 01-018-2006-03-09) and March 28, 2006(Exhibit 01-019-2006-03-

28).
13 EUB letter,April 21,2006 (Exhibit 01-021-2006-04-21).

Noticeof Hearing,(Exhibit 01-003-2006-06-23),atp. 2; AmendedNoticeof Hearing,(Exhibit 0 1-004-
2006-07-27)at p. 2.

IS EnCanaArgument,atpara.68.
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14. For its part, CDP doesnot complainof unfairness. Instead,it arguesthat the Board

should not exerciseits acknowledgedjurisdiction becausethe Board should not make

prospectivelegaldeterminations,insteadinstitutinga policy requiringquiet title.’6 CDP

acknowledgesthat the Boardhas in many casesgrantedwell licenseswheretitle to the

hydrocarbonwasin dispute,but statesthat thepresentcaseis uniquebecausetheBoardis

proposingto prospectivelyaddressdisputedentitlementwithout a court first dealingwith

the issue. No precedentfor refusingjurisdictionon thisbasisis offered.’7

15. Thereis simply no basisto concludethat thepresentcircumstancesareunique. To the

contrary,in Goodwell’8theAlbertaCourtofAppealeffectively heldthattheBoardcould

andshoulddeterminedisputedentitlement. It wasalsorecognizedin Anderson’9that the

Board had for yearsbeenprospectivelydeterminingentitlementto producesolution gas

despiteuncertaintyof ownership. Thereis nothinguniqueaboutthe Board beingasked

to determineentitlement in this case,and evenif there were, no logical reasonfor the

Boardto refuseto decideentitlementon thatbasis.

III. STANDARD OF PROOF

(a) A balanceof probabilities is the correct standard.

16. CDP alonecontinuesto urgethe Boardto adopta standardof certaintyor nearcertainty

in consideringentitlement to NGC under section 16 of the O&GCA. CDP cites in

support of this propositionvarious casesin the tort and insurancelaw contextsthat

consider“entitlement” as requiringproof beyonddoubt. It is telling that all of these

authoritiesreflectsituationsin which afinding in favourofonepartyon acollateralissue

of entitlementwould leave the otherparty without recourseor remedyif future events

were to alteror castdoubt uponthe“entitlement” in question. This lack of recourseor

remedyis the very reasonwhy the courts in thosecaseswerepreparedto imposea high

standardof proof.2°

16 CDP Final Argument,atparas.143-47.
17 CDP FinalArgument,atpara.143.
18 AlbertaEnergyCo. v. GoodwellPetroleumCorp. (2003) 22 Alta L.R. (418) 1 (C.A.) (“Goodwell”).
19 Andersonv. AmocoOil & Gas, [1994] A.J. No. 805 (Q.B.), atparas.144-147 (“Anderson“).

20 SeeespeciallyChrappav. Ohm(1996),20 OR. (3d)222 (Ont. C.J. Gen.Div.) at paras.45, 48; (1998) 38

O.R. (3d)85 (C.A.) at para27.
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17. CDP also seeksto justify the imposition of avery strict standardof proofin thepresent

context becauseproperty rights2’ are at issue22. In this regard, CDP attempts to

distinguishtheMesa23and GannonBrothers24cases,bothof which statethat thecorrect

standardof proof in mattersbeforethe Board is a balanceof probabilities. The CDP

argumentis that Mesa and Gannon Brothers involved poolings, ratherthan licenses.

With respect,this is adistinctionwithoutadifference.

18. Mesaand GannonBrothersdealtwith propertyrights. A poolingorderthatawardsmore

or less of a pool to one party over anotheris everybit asmucha determinationand a

division ofpropertyrightsaswouldbe adeterminationof Devon’sentitlementto produce

NGC. In a pooling, a party getsmoreof the pool or less. In this caseDevon will be

permittedto produce all of the NGC, or none. Mesa and Gannon Brothers are not

distinguishablefrom thepresentcase.

19. CDP thenarguesthat the standardthata courtwould applyin reviewinga Boarddecision

on a questionof law somehowinfluencesthe standardof proof to be appliedby the

Board.25 There is not a single authority referredto, nor one known to Devon, that

suggeststhat the standardof review is “a useful paradigm” or otherwiserelevant to

determining the appropriatestandardof proof before the Board. Indeed, such a

conclusionis fundamentallyillogical as it would have to apply to any issue of law

consideredby any regulatorybody that is subjectto appellatereview. The effect would

be to paralyzeregulatorydecisionmaking.

20. ProfessorLucas’ remark that assessingproperty rights requires a “high degreeof

certainty” is also relied upon by CDP26. As set out in Devon’s Written Argument,

ProfessorLucas wasnot advocatingan onerousstandardof proof when making those

21 “High orderrights in the legal firmament”accordingto ProfessorLucas. (HearingTranscript,Day6, at p.
1376, 11 3-8).

22 CDP FinalArgument,atpara.138.
23 MesaOperatingLtd. v. AmocoCanadaResourcesLtd., [1994] A.J. 201 (C.A.)(”Mesa”).
24 GannonBros. EnergyLtd. v. AlbertaEnergyandUtilities Board(1996), 178 A.R. 302 (C.A.) (“Gannon

Brothers”).
25 CDP FinalArgument,atpara.133.
26 CDP Final Argument,atparas.131-32.
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statements,but wasreferringto thedegreeof rigour that this importantissuewarrants.27

He certainly neverstatedthat the standardof proof should be anything other than a

balanceof probabilities, much lessexplainedwhy that could possiblybe the case. It

should also be notedthat ProfessorLucas’ report did not addressthe issue. Professor

Lucas’ evidencedoesnot meaningfullysupportCDP’s argument,regardlessof how that

evidenceis interpreted.

IV. ESTABLISHING ENTITLEMENT

21. Given theBoard~sjurisdiction andthe relevantstandardof proofto be applied, the issue

remainingis for the Board to determinewhich party hasestablishedthebetterclaim to

NGC.28

(a) Construction of the relevant leases turns on the vernacular meaning of

“coal”.

22. CDP agreesthat theissueof legal ownershipturnson thevernacularmeaningof the word

“coal”.29 EnCana’ssubmissionsin this respectaredifficult to follow but Devonnotes

that all ofEnCana’sargumentson ownershiparebasedentirelyon theview thatNGC is

part of the coal reservedto EnCana. On this basis, EnCanamust be takenasaccepting

thatthedeterminingfactoris themeaningof coalin therelevantdocuments.

(b) The vernacular meaning ofcoal excludesNGC.

23. The coal ownersargue that the vernacularmeaningof coal in the relevant leasesand

grantsincludesNGC. Theyrelyheavily in this respecton thetheorythatresponsibilityto

safely vent NGC when mining coal necessarilyimplies ownership.3° They fail to

mentionthat this very argumentwasexpresslyrejectedin SouthernUte31, the leading

caseon the vernacularmeaningof coal. They also fail to mention that this theory

conflicts with Canadianlaw as establishedin Borys,32wherethe petroleumownerhad

27 See Devon Written Argument, at para. 33.
28 EnCanaapparentlyagreesthatthis is the properissuefor the Boardto determineifjurisdiction exists: see

EnCanaArgument,atpara.71.
29 CDP FinalArgument,at para.165.

30 EnCanaArgument,atparas.72, 85(d); CDPFinalArgument,at para.55.
AmocoPetroleumCompanyv. SouthernUte Indian Tribe et al, 526 U.S. 865 (1999),at 879 (“Southern
Ute”).

32 Borysv. CanadianPacUicRailway, [1953] AC. 217 (P.C.)(“Borys”).
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responsibilityfor, butnot ownershipof, theportionof thegascapthatwasextractedwith

petroleum.33

24. Southern Ute establishedthat in the United States in 1909 and 1910, the common

understandingof “coal” did not includeNGC. EnCanaseeksto distinguishSouthernUte

on two groundsstatingthat: (a) it was decided“on a statutoryprovision”; and (b) it was

decided“seeminglyto reflectsettledindustryexpectationsfrom adecadelongrelianceon

agovernmentopinionof thestatute.”34

25. While it is true that SouthernUte was decidedon a statutoryprovision, that doesnot

lessenits valuehere. Whatis critical aboutSouthernUte is thattheSupremeCourt ofthe

United Statesdeterminedand relieduponthe commonunderstandingof theword “coal”

in arrivingat its decision.This is thesameinterpretiveapproachmandatedby Borys and

Andersonwhen construingleasesand grants. Further, no reasonhasbeengiven asto

why the vernacularmeaningof coal in Canadaduring the early part of the last century

would beanydifferentthanthat in theUnited Statesduringthatsametime frame.

26. As for the secondground on which EnCanaseeksto distinguishSouthern Ute, the

majority reasonsin SouthernUte neveroncemention“settledexpectations”asa rationale

for the result. The governmentopinion apparentlyreferencedby EnCanawas in fact

withdrawn prior to the case reaching the United States Supreme Court, and the

Governmentof the United States supportedthe coal ownerposition at the Supreme

Court.35 Settledexpectationsbasedon governmentopinionhadabsolutelynothingto do

with thedeterminationofthevernacularmeaningof coalin SouthernUte.

27. In preferenceto Southern Ute, EnCanacites the Illinois Appeals Court decisionin

ContinentalResources36asbeinginstructive. However,EnCanaglossesover two critical

factorsthat formed the foundationofthe decisionin ContinentalResources.37First, the

reservationin that casewasof theright to drill through,not into, coal seamsfor gasand

Ibid, at pp. 23 1-32; seealsoPercyReport,Attachment‘A’ to Exhibit 18-002-2006-09-29,atp. 20.
EnCanaArgument,atpara.77.
SouthernUte, at p. 872.

36 ContinentalResourcesv. Illinois Methane,847 N.E. 2d 897 (Ill. App. 5 Dist. 2006) (“Continental
Resources”);seeEnCanaArgument,atparas.78, 90.
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oil, with the leasecontaininga correspondingrequirementthat the lesseepermanently

caseand cementall holes drilled throughcoal seamsor mine workings.38 Second,the

rule of capture39is part of the law of Illinois suchthat thereis no mineral ownership

without physicalpossessionofthatmineral.

28. The leasesand grants relevantto Devon’s claims do not containsimilar “drill through

coal” language,andthe rule of captureas it relatesto split title mineral ownershiphas

beenexpresslyrejectedin Canada40. Further, ContinentalResourcesdoesnot consider

thevernacularmeaningof theword “coal”. The ContinentalResourcescaseis therefore

of no assistanceto theBoardin determiningNGC ownershipin thisproceeding.

29. CDP pays little attention to SouthernUte, merely suggestingthat there is nothing to

elevateit abovethe“manystatecases”cited to thecontrary.4’ HoweverCDP fails to cite

any “state case” that consideredthe vernacularmeaning of “coal” and held that it

includedNGC.

30. As for theotherevidenceofthevernacularmeaningofcoaluponwhich Devonrelies(i.e.

legislation, IL 91-11,dictionaries,the conductof EnCanaasa part of the coal industry,

EnCana’s1993 leaseform),42 the coal ownerseither ignore it or dismissit as irrelevant

where it is not preciselycontemporaneousin time and place with the split of mineral

title.43 However,the simple fact is that if all evidenceofvernacularthat is not precisely

contemporaneouswith the eventwereto be discardedasirrelevant,interpretationof any

historicaldocumentwould be all but impossible.

31. Thereis awealthof factualevidencethat thevernacularunderstandingof coal,at various

times and in various locations from the late
19

th century throughto today, has never

includedNGC. There is no evidencewhatsoeverthat the vernacularunderstandingof

coal haschangedover the years,or is different in one placeversusanother. The only

Ibid, atp.901-2.
38 Ibid; seealsoUnitedStatesSteelCorp. v. Hoge,503 Pa. 140 (1983)for considerationof a similar

reservation.
Ibid.

40 Anderson,[2004] S.C.C.49,at paras.36 - 39.
41 CDP FinalArgument,atpara.80.
42 SeeDevonWritten Argument,atparas.46-60.
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(e) Mineral grants are of substances,not strata.

35. In pre-hearingsubmissions,the coal ownersarguedthat a bare reservationof “coal”

includesall mineralsthat maybe foundwithin the coalstrata. EnCanadoesnot address

this issue at all in its Argument. CDP’s submissionsin support of this proposition

addressonly one48of the manyreasonsoffered by Devon asto why this proposition is

incorrectat law andin any eventinapplicableto thepresentcircumstances.49.

36. In advocatingthatthis strata-basedtheoryof mineralownershipbe takenseriously,CDP

reliesonProfessorLucas’ statementthat the ideaofthe lesseeowning thepropertyin the

strata is “not that crazy”.5° This is hardly a ringing endorsement.Unless CDP is

advocatinga “not that crazy” standardof proof’, its submissionson strata-basedmineral

ownershipshouldnot be givencredence.

V. OTHER ISSUESRAISED BY COAL OWNERS.

(a) EnCana has changedits position

37. At paragraph124 of its Argument,EnCanastatesthat:

And where,ashere,therearecompetingclaims - theBoardcannot

decidethedispute- andEnCanahasneversaid to thecontrary.

38. In fact,EnCanahassaidpreciselythecontraryin thesevery proceedings.Devon directs

theBoardto EnCana’sApril 28, 2005 letter to theBoard5’ andonceagainto theremarks

of EnCana’scounselat theJanuary31, 2006 oralhearing,wherehestatedunequivocally

that theBoardmust“determineownership”in theseproceedings.52

2005-04-13,at pp. 1, 3 andatTab 1). Thisis identicalwordingto that containedin theDevonlease
relating to that quartersection.

48 CDP addressesonly the issueraisedin DeanDavid Percy’sevidencethat thesourceof the doctrineis in an

editor’s note in anunofficialreportingseries,ratherthanin thecase(Bowserv. MacLean)normally cited as
being the first to standfor that proposition,sayingeffectivelythattheBoardmaynot look behindthe Court
of Appeal’s statementsin theLittle case:CDP FinalArgument,atpara79.
The numerous reasons why this proposition should not be accepted in law aresummarizedin Devon’s
WrittenArgument,atparas.67-71.
HearingTranscript,Day6, atp. 772, 1.16.

SI Exhibit 07-004-2005-04-28,atpp. 1-2.
52 January31, 2006HearingTranscript,at p. 47, 11. 20 - 25.
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sensibleconclusionto be drawn is that NGC hasalwaysbeenconsideredas a separate

and distinctsubstancefrom coal, andis not includedin anyreservationor grantof coalat

issuein theseproceedings.

(c) The evidencebefore the Board is sufficient to establishvernacular meaning.

32. CDP and EnCanamakesimilar argumentsthatthe“full record”requiredto determinethe

competingclaims of ownership is not before the Board.44 This issue was largely

addressedin Devon’sWrittenArgument45.

33. In additionto thosesubmissions,it is noteworthythat neitherEnCananorCDP specify

any relevantandpotentiallyavailableevidencethat is notbeforetheBoard. In Devon’s

case,(andcontraryto CDP’s submission),all of thedocumentsunderwhich title to coal

wassplit off from title to naturalgasandothermineralsarein factbeforetheBoard,46or

the languageof the coal reservationis acknowledged.47 Devon is unawareof what

further evidencecould be required to provide a “full record”. Regardless,no such

evidencewasadducedby thecoalowners.

(d) The scientific evidenceshows that NGC is a distinct, gaseoussubstanceat
initial reservoir conditions.

34. Thescientificevidencebecomesrelevantonly if it is heldthat thevernacularmeaningof

the word coal in the relevantgrants and leasesmay include NGC dependingon its

physicalstatein situ. With respectto the scientificevidenceon this issue,Devonadopts

the submissionsmadein the Joint Reply Argument of the NaturalGasRights Holders

filed concurrentlywith this ReplyArgument.

EnCanaArgument,at paras.73, 74,76(a);CDP FinalArgument,at paras.4 1-44, 153-54.
EnCanaArgument,at para69,CDP FinalArgument,atpara53.
Seeparas6l-63.

46 Apart from the “Section8 lands”(seeExhibit 05-066(a)-2008-08-25)Devon understands that the
documents splitting title are the leases appended to Devon’s pre-hearing Submissions(Exhibit 05-066(a-e)-
2008-08-25). On the Section8 lands,mineral title wassplit by a transactionbetweenDomeandTransAlta
in 1982,the relevantgrantbeingof “all coalwithin uponor under” the lands.(seeExhibit 20-025,atp. 4,
clause1.1(a), andPartI of Schedule‘B’).
With respectto the SoutheastQuarterof 15-34-26W4, (See Exhibit 05-066- 2006(e)-08-25)(the “Section
15 lands”)EnCanahasdisagreedthat Devonhasproducedthe leasesplittingtitle, This is of no
significance as EnCana acknowledges the reservationunderwhich it considerstitle was split asbeingof
“coal, petroleumandvaluablestone” as evidencedonthe relevantCertificatesof Title (Exhibit 07-003-
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(b) Devonhas not changedits position

39. Surprisingly,EnCanaaccusesDevonofchangingpositionasto what is requiredto show

entitlementunderSection 16 of O&GCA.53 This allegationis apparentlybasedon the

fact that Devon arguedthat this hearingwas unnecessary. Of course,once the Board

madea decisionto hold this hearinginto legal entitlement,Devonmadesubmissionson

that subject. This providesno reasonablebasis for suggestingthat Devon changedits

position.

(c) CDP’s attempt to tender new “evidence” in Argument.

40. CDP hassubmittedwith its Final Argumenta documentreferredto asthe“Sequestration

Patent”,54 which was not put to Mr. Mayor during his cross-examination. The

SequestrationPatentis apparentlyauthoredby Mr. Mayor, at leastin part. The obvious

purposeof introducing this documentis to impeachMr. Mayor’s testimony and his

credibility asawitness.55

41. The JointReplyArgumentof the NaturalGasRights Holdersmakesit abundantlyclear

that the SequestrationPatent does not in fact contradict Mr. Mayor’s report or his

testimony,nordoesit provideanysupportfor the coalowners’ position.

42. Further, it is highly improperfor CDP to submitthis documentwith its Final Argument.

It is a well known and obviouslyfundamentalrule of fairnessin any administrativeor

judicial proceedingthat if a party intendsto impeachthe credibility of a witness, the

evidenceby which the witness is to be impeachedmust be at leastdescribedto the

witnessin cross-examinationsothat thewitnessmay haveanopportunityto explainthe

apparentcontradiction.56

43. This principle hasbeen describedquite properly as “not only a rule of professional

practicein the conductof a case”57,but also “essentialto fair play and fair dealingwith

EnCanaArgument,atparas.128-131.
CDP Final Argument,atparas.93, 99-101, andAppendixB.
This is clear on review of para 101 of CDP’s Final Argument, where CDPurges the Board to examine Mr.
Mayor’s evidence in light of allegedly contradictory statements made in the Sequestration Patent.

56 Thisrule is oflen referred to as the “Rule in Brownev. Dunn”.
Brownev. Dunn (1893), 6 R 67 (HL) at p. 70.



- 12 -

witnesses”.58 The purposeof this rule is to protectagainstthe ambushof a witnessby

meansof not giving the witness the opportunity to statehis or herposition respecting

laterevidencewhich is allegedto be contradictory.59

44. Mr. Mayorhasbeenprecludedfrom addressingand explainingthe SequestrationPatent

due to the improper tactics employed by CDP. Devon submits that in these

circumstances,theonly fair andproperapproachto follow is for theBoardto ignorethe

improperlytenderedevidenceand all CDP’s submissionsrelatedto such.6°

45. Thoughtheyarenot authoredby Mr. Mayor, thesesameprinciplesapply to the excerpts

from theWhitsonandBrule text entitled “PhaseBehaviour”6’ submittedby EnCanawith

its Argument, and to the documentreferredto asthe “GRI Report”62that wassubmitted

with CDP’s Final Argument. Neither document in fact contradicts Mr. Mayor’s

evidence,but neitherwasput to him in crossexamination. As a matterof fairness,the

Board should ignore thesedocumentsand all of the submissionsthat CDP andEnCana

makein referenceto them.

VI. CONCLUSION

46. The coal ownershavefailed to provideanycogentreasonsfor the Boardto abandonits

jurisdiction to decideentitlementunder section16 of the O&GCA or to departfrom a

standardofproofonabalanceof probabilities. It remainsabundantlyclearthat Devonis

entitled to produceNGC, and that the well licensesand holding requestedby Devon

shouldbe confirmed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED DECEMBER 13, 2006.

ThomasP. O’Leary
Counselfor DevonCanadaCorporation

58 Ibid,atp.71.
Stewartv. CBC(1997), 150 D.L.R. (

4
th) 24 (Ont. Gen.Div.) atp. 180.

60 EncoIndustriesLtd. v. AllendaleMutualIns. Co. (1987),62 OR. 766 (CA.), atpp. 772-73.
61 EnCanaArgument,Appendix
62 CDPFinalArgument,AppendixB


