
EXHIBIT 06-025-2006-09-29

ALBERTA ENERGYAND UTILITIES BOARD

IN THE MATTER OF THE ENERGY RESOURCES
CONSERVATION ACT, Ch. E-1O OF THE REVISED
STATUTESOF ALBERTA 2000;

AND IN THE MATTER OF PROCEEDING NO. 145147
RESPECTINGA REVIEW HEARING IN CONNECTIONWITH
THE ISSUANCE OF CERTAIN WELL LICENCES, AND
COMPULSORYPOOLINGAND SPECIALSPACING ORDERS
IN THE CLIVE, EWING LAKE, STETTLERAND WIMBORNE
FIELDS

PART 2
REPLY SUBMISSIONOF FAIRBORNE ENERGYLTD.

September29, 2006



I INTRODUCTION

1. TheSubmissionofFairborneEnergyLtd. wasfiled on August25, 2006.’

2. Fairbornereceivedthe submissionsof CDP2and EnCanaCorporation3on September15,

2006.

3. The AmendedNoticeof Hearingset todayasthe deadlinefor Fairborneto file its reply

submissions.Thosereply submissionsfollow.

4. Fairborne also relies on the reports and conclusionsof David R. Percy, Q.C.4 and

Matthew J. Mayor5 filed concurrently in this proceedingwith the Joint Reply of

ConocoPhillips Canada Resources Corp., Devon Canada Corporation, Fairborne,

QuicksilverResourcesCanadaInc., CanparHoldings Ltd., andCentricaCanadaLimited.

5. Fairbornedoesnot replyto eachandeveryofthe submissionsofCDP andEnCanaandso

theabsenceof a responsemustnot betakenasacquiescenceon Fairborne’spart.

II OVERVIEW

6. Although CDP and EnCanaexpend a great deal of effort to convince the Board

otherwise,the issueto be determinedby the Board was always, and remains,whether

Fairborneis entitled to thewell licencesthattheBoardissued.

7. CDP and EnCanarefervariouslyto “coalbedmethane”and “CBM.” CDP and EnCana

canchooseto usethat nomenclaturebut it doesnot changethefact that thetermscoalbed

gas,coalbedmethane,CBM, gasin coal and natural gas from coal are all intendedto

referto anddescribenaturalgasstoredin coal.

FairborneSubmission.Termsthat arenototherwisedefinedin this ReplySubmissionhavethemeaningsascribed

to them in theFairbomeSubmission.
2 Submissionsof CarbonDevelopmentPartnership,Successorin Interestto PrairieMines andRoyaltyLtd.,

FormerlyLuscarLtd. RespectingApplicationsMadeby FairborneEnergyLtd. andDevonCanadaCorporation,
datedSeptember15, 2006 (CDP Submission).
Submissionof EnCanaCorporationon Entitlement(Hearing,PartII) (EnCanaSubmission).

‘~“The LegalHistory of theDifferentiationof OwnershipRightsto Sub-SurfaceMinerals,” preparedby David R.
Percy,Q.C.,DeanandW.F. Bowker Professor,Facultyof Law,Universityof Alberta, September29,2006.

“ResponseofMatthewJ. Mayor to InformationProvidedby JeffreyR. Levine ConcerningCharacteristicsof Coal
andCoalbedMethane,”preparedby MatthewJ. Mayor, September28, 2006.
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8. The Board has the jurisdiction to determineentitlement to well licences and holding

approvalsregardlessof whetherentitlementmaybe disputed. Suchdeterminationwould

not be conclusiveoftherelevantpropertyrights for otherpurposes.

9. Entitlementmust beprovenon thebalanceofprobabilities. Fairbornehasclearly done

so.

10. Thereis no sharedownershipoftheresourceor sharingof productionto beconsideredin

this caseand no pooling order should be issued. The proposal for reduceddrilling

spacingunits (DSUs)shouldalsoberejected.

III THE JURISDICTIONOF THE BOARD

11. EnCanasuggeststhat theBoard’sjurisdictionto considerownershipof gasstoredin coal

in the contextof a well licenceapplicationis oustedby the presenceof a “bona fide

dispute.”6 This positionis withoutauthorityor logic. Moreover,its acceptancewould, in

all likelihood, leadto problematicsituationsin practice.

12. This “bona fide dispute” test for jurisdiction is not expressedin, nor canit be inferred

from, anyrelevantstatuteor caseauthority. Sofar asFairbornecandetermine,it remains

unknown in any relevantlegal context. In fact, in Andersonv. AmocoCanada Oil and

Gas,7 Fruman, J. (as she then was) confirmed the jurisdiction of the Board in

circumstancesin whichresourceownershipis disputed:

I acceptthat for regulatorypurposes,solution gasbelongsto the
petroleumowner. . . . The regulator’sview doesnot determine
legalownershipofsolutiongas. 8

13. Thejurisdictionof the Boardto granta well licencecannotdependon the sincerityof a

competingclaim to ownershipof the resourcebut that is the essenceof the EnCana

position.9

6 EnCanaSubmission,atpara.5. EnCanagoessofar asto claim that “[p]ermitting CBM developmentwhereits

ownershipis disputedboneJldecontravenestheapplicablelegislationandaugursagainstorderlydevelopmentand
conservationof resources.”(EnCanaSubmission,atpara.6). EnCanaalsoasserts— againwithoutciting any
supportingauthority— that “. . . theBoard is notempoweredby [section16 of theO&GC Act] to conductaninquiry
into decidingcompetingclaims” (EnCanaSubmission,atpara.67;seealsoEnCanaSubmission,atparas.69 and
70).
~1998 A.J. No. 805, ABQB 620 (Andersonv. Amoco).
8 Andersonv. Amoco,atparas.146 and147.
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14. It is a fundamentalaspectof theBoard’smandateto rule on disputesamongpartiesand

especiallyso when the competingpositions are advancedin good faith.’° It is, quite

simply, absurdto suggestthat the Board’s jurisdiction to administersection 16 of the

O&GC Act disappearsin thefaceofan objection,“bonajIde” or otherwise.

15. EnCana’s position on jurisdictionreflectsa fundamentalmisunderstandingof therole of

the Board asregulator. The Board is specifically directedby section16 of the O&GC

Act to decide the issue of “entitlement” to produce the resourcein consideringan

applicationfor a well licence. In doing so, the Boardmayexpress,and actaccordingto,

its view oftherelevantpropertyrights. Thefinding of theBoardwould be sufficientand

effectivein that contextbut it would notbe conclusivefor otherpurposes.’~CDP appears

to concedethis point.’2

16. If the Board were to adopt the position that EnCanaadvocatesthen it should not be

surprisedto find in future that it is receiving “bona Jide” objectionswith increasing

frequency. It would also seem to be inevitable that suchobjectionswould be used

routinelyasabargainingtool regardlessofthesupposedstrengthof thecompetingclaim.

Such a proliferationof “bonafide” objectionswould impedethe Boardin a properand

commonsenseadministrationof its processes.In the result, the economic,orderly and

efficientdevelopmentof oil andgasresourcesin theProvincewould behinderedandone

ofthefundamentalpurposesofthe O&GCAct wouldbe frustrated.

IV THE CORRECTSTANDARD OF PROOF

17. WhereasEnCanaarguesthatthejurisdictionof theBoardis ephemeral,CDP urgesthat a

well licenceapplicantmustproveentitlementto producewith certainty.’3 Theupshotof

bothargumentsis essentiallythesame:

It is clearthat thereis a bonafide and seriousarguableissueasto
the ownershipof CBM and, in the faceof that bonafide serious

~BonajIde: “1. Madein goodfaith: without fraudor deceit. 2. Sincere,genuine,”BlacksLaw Dictionary (
8

tl~ed.,
ThompsonWest, St. PaulMinn., 2004) at 186.
10 As anexample,theBoard routinelydecidesquestionsof standing. Inevitably, thepartyseekingstandingclaims

that its concernandparticipationare bothbonajlde.
~ Andersonv. Amoco,atparas.146-147. Seealso,FairborneSubmission,atpara.16.
12 CDP Submission,atpara.18.

13 CDP Submission,atparas.2 1-30.
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arguableissue, it is impossiblefor the Board to determinethat the
gasproducersareentitledto producetheCBM.’4

Section 16 requirestheBoardto look at thehydrocarbonthat
is beingproducedand the formationfrom which the hydrocarbon
is being produced. Where, as here, it is clear that CBM is in
dispute, the Board is precludedfrom issuing a well licenceor
grantingaholdingapplication.’5

18. It is well establishedthat, in the absenceof a statutory direction to the contrary, the

standardofproofin administrativeproceedingsis a simplebalanceofprobabilities.’6

19. CDP focuseson the useof “entitled” in subsection16(1) of the O&GC Act and the

phrase“to the satisfactionof the Board” in subsection16(2) and arguesthat, in these

circumstances,theytogetherimply amuchstricterstandardof proof.’7

20. CDP claimsthat theLegislature:

choseto makeeligibility for a well licencecontingenton an
applicant’s proof of “entitlement” (absolutely and without
condition).’8

Theproblemfor CDP is, ofcourse,that theparentheticalwords— absolutelyandwithout

condition— do not appearin the statute. If the Legislaturehad intendedthat the Board

apply the extraordinarystandardof proof that CDP advocatesthen it could have, and

wouldhave,saidso. It did not.

21. It is telling that all oftheauthoritiescitedby CDP reflectsituationsin which a finding in

favour of one party on a collateral issue of entitlementwould leave the other party

without recourseorremedyif futureeventsaltered,or castdoubtupon,the “entitlement”

in question. This lack of recourseor remedyis the very reasonwhy the courtswere

preparedto imposeahigh standardofproof.’9

14 CDP Submission,atpara.26, emphasisadded.
‘~CDP Submission,atpara.31, emphasisadded.
16 Blake,AdministrativeLaw in Canada,(

4
th ed.,LexisNexisCanada,Markham,2006) at 69. For authorityonthis

point specificto proceedingsbeforethe Board,seeGannonBrothersEnergyLtd. v. AEUB(1996), 178 A.R. 302,
(C.A.).
17 CDP Submission,atparas.21-30.
18 CDP Submission,atpara.30.
19 SeeespeciallyChrappav. Ohm (1996),29 OR.(3d)222, (Ont. C.J. Gen. Div), atparas.45 and48; (1998),38

OR. (3d)65, (Ont. C.A.) at para.27.
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22. CDP attemptsto characterizethepresentsituationasonein which thecoalownerswould

suffer irreparableharmif theBoard were to issuegaswell licencesto the P&NG rights

holders. Theclaim is that theconsequenceof sucha decisionwould be that:

the gas producershad irreversibly interferedwith the true
owner’s propertyright in the CBM. While the true owner could
claim damagesfor trespassand conversionfrom the gasproducers,
it could not put the CBM back underground. It would have
permanentlylost afundamentalattributeof propertyownership,its
right to exclude others from its property and to extract that
resourceon its own timetableand accordingto its own drilling
program.2°

23. With all duerespectto CDP, thereis no principledbasisfor requiringproofto a certainty

of entitlementto a well licenceorholdingsapproval. Regardlessofthedecisionthat the

Board maymakeasto entitlement,CDP andEnCanawill continueto have,asthey do

today, accessto the Courtof Queen’sBenchin order to protect their allegedrights and

interests.21

24. The correct standardof proof is a balanceof probabilities and Fairbornehasclearly

satisfiedthat standard.CDP’s contrarypositionis entirelywithoutmerit.

V ENCANA’S REOUESTFOR POOLINGORDERS

25. EnCanaclaimsthat it doesnot seekto preventthe issuanceoflicencesfor “conventional

naturalgasor CBM from Crown lands.”22 In light of subsection67(1) of theMines and

MineralsAct23,how could it?

26. EnCanaalso saysthat developmentshouldbepermittedwhereentitlementto produceon

some tractwithin the DSU is not disputedand makesthe novel suggestionthat “[t]his

could occurby the grantingof a pooling orderthat requirespaymentof proceedsfrom

disputedproductionto theProvincialTreasurer.”24 Fairbornesubmitsthat this is nothing

20 CDP Submission,atpara.30.

21 Theremediesthat couldbepursuedat theCourtof Queen’sBenchincludeinteriminjunctive relief. Oneusual

requirementfor suchrelief is the likelihood of irreparableharmif aninjunctionwerenot to be granted: Sharpe,
InjunctionsandSpec(ficPerformance(CanadaLaw BookInc., Aurora,1992-),at2-26.
22 EnCanaSubmission,atpara.79.
23 RSA 2000,c.M-17, as amended.
24 EnCanaSubmission,at paras.80 and94-95.



-6-

morethana thinly maskedattemptby EnCanato achievegreaterleverageagainstparties

holdingP&NG leaserights. Theattemptshouldbe rejected.

27. Poolingordersareintendedto achievea sharingby the relevanttractownersof thegas

from apool.25 As describedby Bankes:

The compulsorypooling order is one regulatory responseto the
introductionof spacingrequirementsfor wells. . . . It also meets
one of the main objectivesof oil and gasconservationlegislation,
namely, to accord each owner the opportunity to obtain the
owner’sshareof the oil and gasfrom the pool. Wherethereare
multiple tract ownerswithin a spacingunit, no party may drill a
well in the absenceof an agreementbetweenall tractowners. If
the partiesare unableto reach agreement,for whateverreason,
tractownerswill bedeniedtheiropportunityto recovertheirshare
of reserves. Hencethe need for a mechanismfor imposing an
arrangementunderwhich all tract ownerswithin theDSU will pool
their tractsfor thepurposeof forming aunit to permit exploration
for, andproductionof, thepooledsubstances.26

28. EnCanaglossesover the fact that therecan only be one ownerof the gas storedin the

coal — be it the coal owneror the P&NG rights holder. There is thus no sharingof

productionto beconsidered.A poolingorderis neitheravailablenorappropriatein these

circumstances.

VI ENCANA’S REDUCEDDSU PROPOSAL

29. EnCanaarguesthat for sectionscontainingone or morequartersfor which entitlementis

not disputedand othersfor which it is disputed,reducingthe DSU for such sectionsto

one-quarterwill permit developmentof theundisputedquarters.27

30. The reducedDSU proposal suggeststhat EnCanais anxious to avoid being seen as

attemptingto frustratedevelopment.However,theproposalwould causemoreproblems

thanit couldpossiblysolveand it shouldberejected.

31. In particular, althoughdownsizing to one quarteris supposedlymeant to allow more

lands to be developed,it would in fact result in additionaldrainageof landsthat are

25 Bankes,Nigel, “CompulsoryPoolingUndertheOil andGasConservationAct of Alberta”, (1997) 35 Alta. Law

Rev. 945, at 950-51 and956-57.
26 Id., at950-51, footnotesomitted.
27 EnCanaSubmission,atparas.85-88.
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subjectto an entitlementdispute. It couldalsotriggerfurtheroffsetobligationsunderthe

applicableleases— whichmaybe thetruemotivationbehindtheproposal.

VII CONCLUSIONS

32. The Boardhasjurisdiction to fully considerentitlementto producenaturalgasstoredin

coalin thecontextof an applicationfor a well licenceundersection16 oftheO&GC Act.

33. The standardof proofof entitlementin that context is a simple balanceof probabilities

and Fairbornehasclearly satisfiedthat standard. Thewell licencesissuedto Fairborne

mustthereforebe confirmedwithout furtherdelay.

All ofwhich is respectfullysubmitted,September29, 2006.

FRASERMILNER CASGRA1NLLP

DouglasE. Crowther
ThomasP. O’Leary
Counselfor FairbomeEnergyLtd.


