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OVERVIEW

Pursuant to an AmendedNotice of HearingdatedJuly 27, 2006 theAlbertaEnergyand

Utilities Board (the “Board”) held a public hearing to consider the issue of legal

entitlementto naturalgasstoredin coal.1 In consideringthis entitlement,theBoardhas

beenaskedto determinethe extentof its jurisdiction,theapplicablestandardofproofto

be applied,andwhetherthat standardhasbeensatisfied.

2. The coal owners wish to dictate the terms of NGC (natural gas stored in coal)

developmenton freeholdlands. Theywish to profit from suchdevelopmentwithout ever

demonstratinga compelling or even a credible claim to ownershipof the resource.

Having obtaineda veto on suchdevelopmentunderBulletin 2006-19,the coal owners

now seekto maximizetheirbargainingpositionby maintainingthestatusquo aslong as

possible2andavoidingapotentiallyadverseadjudicationoftheirownershipclaims.

3. With Bulletin 2006-19,the coal ownershave effectivelyobtainedall the benefitsof an

injunction without meetingthestringentlegal test to obtain one in the Court of Queen’s

Bench,andwithout anyexposureto liability for thedamagescausedto thegasproducers

asa result.3 The continuationof this regimeis manifestlyunfair to naturalgas rights

holders,andis not in keepingwith theorderlyandefficientdevelopmentoftheresource.

4. Unlike thecoalowners,Fairbornewishesto developtheNGC resourceon freeholdlands.

It would be wrong at law, as well as highly inequitable,for Fairborne to have its

investmentin the disputedresourcestrandedand be forcedto bring legal actionagainst

the coal ownerssimply becausethe coal ownersdecidedto object to the licensesand

holdingsat issue.

In this argument,Fairbornewill usethesameterminology,descriptionsanddefinedtermsas setout in its pre-

hearingSubmissions(Exhibit 06-023-2006-08-25)andReplySubmissions(Exhibit 06-025-2006-09-29),unless
otherwisestated. Fairbornewill usethe term naturalgasstoredin coal, abbreviatedto “NGC” to referto the
substanceat issuein this proceeding,which substanceis oftenalso referredto as “coalbedmethane”or “CBM”.

2 Hearingtranscript,Day7 atp.1012,1.8-p. 1013,1.14.
As aconditionof obtaininginteriminjunctiverelief, aplaintiff mustgive anundertakingto paythedefendant
damagescausedby the injunction,shouldthe plaintiff fail in theultimateresult: Sharpe,Injunctionsand
Spec~fIcPerformancein Canada,(CanadaLawBookInc., Aurora,1992-), atp. 2 - 35.
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5. Fairbornesubmitsthat theBoardshouldbe guidedin thisproceedingby thefactsandlaw

relevantto ownershipof NGC on split title lands, and by the statedpurposesof the

O&GCA4, specifically “the economic,orderly and efficient developmentin the public

interestoftheoil and gasresourcesofAlberta.”5 TheseconsiderationsrequiretheBoard

to confirm thelicencesandholdingsat issueandto rescindBulletin 2006-19.

IL JURISDICTION

6. EnCanaalone challengesthe jurisdiction of the Board to make any ruling in this

proceeding,arguingthatthejurisdictionoftheBoardis oustedby thepresenceof a “bona

JIdedispute”. ThoughEnCanais notcontestingFairborne’slicenses,EnCana’sarguments

on jurisdictionwould negativelyimpactFairbornewere they to be accepted. Fairborne

hasthereforeaddressedtheseargumentsbelow.

7. Fairbornesubmits that adoptingEnCana’sposition on jurisdiction would severelyand

negativelyimpacttheeconomic,orderlyand efficientdevelopmentoftheNGC resource

on freehold lands.6 For the reasonssuggestedin the Part 2 Reply Submissionof

Fairborne,7and thoseexpressedherein,EnCana’spositionshould be rejectedasbeing

unsupportedin law andunworkablein practice.

(a) The Board has jurisdiction to decideentitlement

8. It appearsthat EnCanabelieves that in caseswhere entitlement to a well licence is

disputed,theBoardis limited to theexerciseofanadministrativestampingfunctiononce

thecourtshavedeterminedthat entitlement. This view was rejectedby ProfessorLucas

when giving evidenceon EnCana’sbehalf8 and is clearly not in keepingwith either

relevantlegislationorcaselaw. For thereasonsgivenbelow,Fairbornesubmitsthatthe

“ Oil andGasConservationAct,R.S.A. 2000,c. 0-6.
Ibid, at s. 4(c).
6 EnCanaevenseemsto agree: Hearingtranscript,Day7, atp. 1084,1. 21 - p. 1086,1.24.

Exhibit 06-025-2006-09-29atparas.11 - 16.
8 Hearingtranscript,Day9, at p. 1368, 11. 7-24.
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legaljurisdictionoftheBoardto decideentitlementin theproceedingis notjustclear,but

beyonddoubt.

(i) Legislation

9. All partiesseemto agreethat the Board’spowersarebasedin its enablinglegislation.

Thekeystatutoryprovisionin thisproceedingis Section16 oftheO&GCA whichstates:

16(1) No personshall apply for or holda licensefor awell

(a) for therecoveryofoil, gasorcrudebitumen,

or

(b) for anyotherauthorizedpurpose.

Unlessthat personis a working interestparticipantand is

entitled to theright to producetheoil, gasorcrudebitumen

from the well or to theright to drill or operatethewell for

theotherauthorizedpurpose,asthecasemaybe.

(2) If, afier30 daysfrom themailing of a noticeby the Board

to a licensee at the licensee’s last known address,the

licenseefails to prove entitlementunder subsection(1) ~

the satisfactionof the Board, the Board may cancel the

licenceorsuspendthelicenceon anytermsand conditions

that it mayspecify. (emphasisadded)

10. This provision gives explicit authorityto the Boardto grantgaswell licensesto a party

“entitled to produce”that gas,and to determineentitlementto its “satisfaction” in each

case. No restrictions on this jurisdiction, whether as to questionsof ownershipor

otherwise,are expressed.As such,the authority of the Board to rule on entitlementin

this proceedingis plain on thefaceofthe statute,and no further inquiry into jurisdiction

shouldbenecessary.
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11. To theextentthat the Board’sexpressjurisdictionundersection16 of theO&GCA may

somehowbe consideredambiguousor unclear, other statutoryprovisions specifically

granttheBoardjurisdictionto rule on entitlementin this proceeding:

• Section 16 of the Energy ResourcesConservationAct9 (the “ERCA”)

providesthe Boardwith residualjurisdictionto takeall stepsnecessaryto

fulfill its functions(suchasissuingwell licences),stating:

TheBoard,in theperformanceofthedutiesandfunctionsimposed

on it by theAct and by anyotherAct, maydo all thingsthat are

necessaryfor or incidental to the performanceof any of those

dutiesor functions.

• Section94 oftheO&GCA is ofsimilar effect:

The Board,hasthe exclusivejurisdictionto examine,inquireinto,

hearanddetermineall mattersandquestionsarisingunderthis Act.

12. Thecoal ownersseemto agreethat a considerationofownershipofNGC is “necessary

for or incidental to” (asper ERCA, section16), and a “matterorquestionarisingunder”

(as per O&GCA, section94) section 16 of the O&GCA. Indeed, this is the very

foundationof theirobjectionsto the well licencesand holdings at issue10. Jurisdiction

mustthereforerestwith theBoard.

R.S.A. 2000,c. E-10.

‘° Hearingtranscript,Day9, at p. 1343, 1. 21,p. 1344, 1. 5. ProfessorLucascallsownershipthe “critical factor” in

making a decisionon the questionof entitlementin this proceeding.
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13. Moreover, jurisdiction to decide entitlement in this proceedingmust by necessity

accompanythe licencegrantingauthorityof the Board. The SupremeCourt of Canada

recentlyendorsedthis conceptof “jurisdiction by necessaryimplication,” and statedthe

relevantruleas follows:

When legislation attemptsto create a comprehensiveregulatory

framework, the tribunal musthavethe powerswhich by practical

necessityand necessaryimplication flow from the regulatory

authorityexplicitly conferreduponit.”

14. If the Board were to have authorityto grantwell licencesonly whenentitlementis not

disputed,theBoardwould in casesof disputebepowerlessto fulfill its statutorypurpose

undersection4(c) of the O&GCA “to provide for the economic,orderly and efficient

developmentin thepublic interestof theoil and gasresourcesofAlberta.”2 Further, the

authorityprovidedin O&GCA section16(2)to determineentitlementto “the satisfaction

oftheBoard,” wouldbewithoutmeaning’3.

15. Taken together,the relevantstatutoryprovisions leaveno doubt of the Board’s power,

andindeedobligation,to determineentitlementto the licencesandtheholdingssoughtin

thisproceeding.

(ii) Cases

16. TheBoard’spowerto decide“entitlement” in all contextsis alsoclearin caselaw. There

area numberof casesin which Alberta courts have notedthat the Board’s regulatory

jurisdictioncontinuesin thefaceoflegal disputes,whetherasto ownershipor otherwise.

Atco Gas & PipelineLtd. vAlberta (Energy& Utilities Board),[2006] SCJNo. 4 (S.C.C.),at para51 (quoting

Re:DowChemicalCanadaInc. andUnion GasLtd. (1982), 141 D.L.R. (3d) 641 (H.C.J.).
12 O&GCA, s. 4(c).
13 Pierre-AndreCote, TheInterpretationofLegislationin Canada,(3d ed., Carswell,Scarborough,2000) at

p. 275: “... an interpretation[of a statute]which addsto thetermsof its provisionsor deprivesthemof meaning
is not recommended.”
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For example,FrumanJ. (asshethenwas)acceptedthatthe Boardhad suchjurisdiction

despitean ownershipdisputeinAndersonv. AmocoCanadaOil & Gas’4,stating:

I accept that for regulatorypurposes,solutiongasbelongsto the

petroleumowner, . . . (emphasisadded)

The regulators’view doesnot determinethe legal ownershipof

solution gas. If the regulatorshavemisconstruedthe law, their

practiceswill haveto change,howevercumbersomethat process

might be. Thecourts’ function is not to preservelegally incorrect

administrativepositions.,

17. Also of relevanceon this point is Alberta EnergyCo. v. GoodwellPetroleumCorp.’5

The Board had shut in four AEC bitumenwells that wereproducinginitial gascapgas

alongwith bitumen,on thebasisthat AEC wasnot entitled to producethe gascapunder

its bitumenleases.’6 The Courtof Appeal reversedthe Boarddecision,holdingthat the

bitumen leasesprovided AEC with the requisiteentitlement to producethe gas cap.

Thoughnot strictly an ownershipdispute,the caseconcernedproperty rights, and the

jurisdiction oftheBoardto makeadecisionon entitlementby reviewingandinterpreting

theleaseswasneverquestioned.

(b) The Board is capableof exercisingthis jurisdiction

18. The Board hasbroad expertiseand is fully capableof properlyconsideringany issues,

legal or technical, that may be involved in the exerciseof its mandateto determine

entitlement. In the contextof decidingregulatoryentitlementthe Board can and should

inquire into ownership,to the extent it may considersuch inquiry to be reasonably

necessaryandjustified by thecircumstances.

14 [1994]A.J. No. 805, (Q.B.) (atparas146-7).
‘~ (2003),22 Alta. L.R. (

4
th) (CA.),

16 Ibid,atparas.11-12, 16, 17,72.
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19. The proper approachwassuccinctly explainedin the testimonyof DeanDavid Percy.

DeanPercynotedthat whereentitlementto producetheresourceis at issue, “the Board

has to look at sufficient information to prove entitlement to the resourceto the

satisfactionofthe Board”7, with theBoardhavingdiscretionasto how far to inquire.’8

While it maywell be correctto suggest,asdid ProfessorLucas,thatdueto thehigh order

position of property rights in the “legal firmament”, the Board should undertake a

relativelyrigorousinquiry’9, this doesnot in anywayrestricttheBoard’sauthorityto rule

on entitlement.

III. STANDARD OF PROOF

(a) A balanceofprobabilities is the correct standard

20. CDP acceptstheBoard’slegaljurisdiction20,but attemptsto invoke aparticularlyonerous

standardof proof which would effectively remove the Board’s ability to determine

entitlement in this proceeding. CDP arguesthat under section16 of the O&GCA,

entitlementmust beproven asa certaintybeforewell licencesare granted. Without a

final court judgment on the specific ownershipin dispute,CDP suggeststhe requisite

level of certaintycannotexist. For thereasonsexpressedbelowandin Fairborne’sReply

Submission,2’thisargumentis without merit.

21. It is well establishedthat in tribunalproceedings,the standardof proof is a balanceof

probabilities.22 CDP hasnot yet providedany relevantauthoritysuggestingthat in this

casetheBoardis insteadrequiredto satisfyitself to astandardofcertainty. DeanPercy

specifically statedin crossexaminationthat he is awareof no such authority,23andthe

Alberta Court of Appeal has specifically rejecteda “high degreeof certainty” as the

17 Hearingtranscript,Day5, at p. 0720,11. 7 - 15.
18 Hearingtranscript,DayS,atp.0721,11, 3 - 12; seealso p. 0717,1. 21 - p. 0718,1.4; p. 0720,11. 7 - 15.

19 Hearingtranscript,Day9, atp. 1344, 1. 6 - p. 1345,1. 12;andp. 1374,1. 6 - p. 1377,1. 13.
20 CDPpre-hearingSubmission,Exhibit03-036-2006-09-15,atpara18; Hearingtranscript,Day7 atp. 1001,1. 17

-p. 1002,1.23.
21 Exhibit06-025-2006-09-29,at paras.17-24.
22 SaraBlake,AdministrativeLaw in Canada,(

4
tl~ed., Lexis NexisCanada,Markham,2006) at 69.

23 Hearingtranscript,Day5, p. 0718,1. 21 - p. 0719,1. 2.
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appropriatestandardofproof, specificallyendorsingthe“balanceof probabilities” as the

standardof proofin Boardproceedingson atleasttwo separateoccasions.

22. In MesaOperatingLtd. v. AmocoCanadaResourcesLtd. ,24 the issueconcernedAmoco’s

decisionto conductan arealbasedpooling ratherthanpooling on a reservesbasis. The

resultof an arealbasedpooling halvedthe royaltypayableto Mesa. In orderto assess

damages,the Court of Appeal consideredhow the Board would have dealt with the

pooling issue. Thecourt,atparagraph30, rejectedtheview that suchadecisionrequired

certainty,insteaddeterminingthedisputeon abalanceofprobabilities:

DoestheBoarddecidethe questionon thebalanceof probabilities? It is

said, on the contrary, that it requires the evidence establishing the

boundariesof the reservoir to meet a more stringent test. Mr O’Brien

suggestedtheburdenwas“a highdegreeofcertainty.” I havereadseveral

Board decisions On my reading of the decisions, the Board

examinersgive reliefonly whenpersuadedaboutthe factsofthematter,

But I do not agreethat the Board deniesrelief unlessthe matteris

entirely free from doubt. I suspectsome degreeof doubt is inevitably

presentin theseassessments.I thereforeconcludethattheburdenofproof

requiredby theBoardis thebalanceofprobabilities. . . (emphasisadded)

23. Two yearslater in GannonBros. EnergyLtd. v. Alberta Energy& Utilities Board25, the

AlbertaCourtofAppeal reiteratedits endorsementofthe standardof proofon abalance

ofprobabilitiesin proceedingsbeforethis Board.

24. The underlyingrationalefor CDP advocatinga standardof certaintyseemsto be that it

will suffer irreparableharm if the Board were to err at law in deciding entitlement.26

However,in suchcaseCDPwould still be ableto seekavariety ofremediesin theCourt

24 [1994] A.J. No. 201 (C.A.).
25 (1996), 178 A.R. 302 (C.A.) atparas.5-6.
26 CDP pre-hearingSubmission,(Exhibit 03-03602006-09-15),at para30.
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ofQueen’sBench,including interim injunctive relief.27 By definition, the availability of

theseremediesshowsthatany harmthat maybe sufferedby CDP asaresultofaruling in

this proceedingis not irreparable.

25. CDP may suggestthat ProfessorLucashas endorsedthe view that a standardof proof

requiringcertaintyshouldbe utilized by theBoardin thisproceeding.ThoughProfessor

Lucas spoke of “a high degreeof certainty,” 28 in discussinghow the Board should

approachentitlement,it is clearin context29that hewasreferringnot to auniquestandard

of proofto be appliedby regulatorswhendealingwith propertyrights, but to the degree

of rigour that the Board should apply in undertakingan inquiry into entitlementwhere

ownershipis disputed.

26. Hadthe Legislaturewishedto departfrom thewell establishedcivil standardofproofon

a balanceof probabilities,it would havespecifically expressedthis intention. It did not

do so. In the absenceof sucha legislateddirection, the Board is requiredto act in

accordancewith the standardthat meetsthe reasonablecommercialexpectationsof the

partiesbeforeit — abalanceofprobabilities.

IV. ESTABLISHING ENTITLEMENT

(a) Construction of the relevant leasesturns on the vernacular meaning of

“coal”

27. It is common ground amongstthe parties that there is no deficiency in the subject

applicationsor in the stateof the relevantleasingdocuments.Theoriginal applications

were grantedby the Board on the strengthof the documentsfirst submitted and the

quality of the applications,asopposedto their subjectmatter, hasnot beenchallenged.

The only issue appearsto be with respectto whether or not the gasproducerswere

27 Theremediesthatcouldbepursuedby CDP at the Courtof Queen’sBenchincludedamages,injunctiverelief

andinteriminjunctiverelief. Oneusualrequirementfor interiminjunctive relief is the likelihoodof irreparable
harmif an injunctionwerenot to be granted: Sharpe,InjunctionsandSpec~ficPerformance(CanadaLawBook
Inc.,Aurora,1992-), at p. 2-26.

28 Hearingtranscript,Day9, atp. 1376, 11. 3-8.
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grantedNGCaspartof thegastitle orwhetherthis substancehasbeenreservedaspartof

thecoaltitle.

28. A review of the Certificates of Title relating to coal underlyingthe lands on which

Fairborneseeksto drill for NGC in this proceeding30,showsthat theunderlyinggrantor

reservationrelied on by CDP is simply one of “coal”. On this basisFairbornesubmits

that the issueofwhetherNGC is ownedby CDP shouldbedecidedin the samemanner

andwith thesameresultfor eachof theFairbornewell licenseapplicationsat issue.

29. All partiesseemto agreethat the starting point for determininghow to construethe

relevant grants and reservationsis Borys v. Canadian PacUic Railway31. That case

involved a 1918 transfer from the CPR reserving all “coal, petroleum and valuable

stone”. Borys establishedthat thesewords were to be interpretedin their vernacular

ratherthanscientificsense,asusedby thelandowners,businessmenor engineersof the

day. 32

30. As a starting point, therecanbe little doubtthat “natural gas” and “gas” includeNGC.

This is consistentwith numerouslegislative provisions33 aswell as statementsby the

Board,34by EnCana35andby others.36 With this in mind, andbasedon Boiys, the issue

on which entitlementin this proceedingturns is thevernacularmeaningof “coal” in the

relevantgrantsandleases.

(b) The vernacular meaningof coal excludesNGC

31. Fairbornesubmitsthat vernacularmeaningmaybeprovenby varioustypesof evidence,

all of which mustbe weighedaccordingto its probativevalue. Evidenceof how words

29 SeeHearingtranscript,Day9, atp. 1344, 1. 6 - p. 1345,1. 12;p. 1374, 1. 6 - p. 1376, 1..13.
30 Exhibit 04-07-2005-06-14.
31 [1953]A.C. 217(P.C.).
32 Ibid,at227.

~ SeeFairborneSubmissions(Exhibit 05-066-2006-08-25),paras.19-30.
~ AEUB InformationalLetterIL 91-11,stating“The ERCB andEnergyconsidercoalbedmethaneto be a formof

naturalgas” (p.1).
~ Forexample,Exhibits20-059(Feb 5, 2002andJuly2, 2002 letters,atp. 1) and20-058atp. 2, 3 and4.
36 Forexample,seeExhibit 20-053,CAPPpositionPaper,“Natural GasfromCoal in Alberta”, atp. 2.
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were usedby courts and legislatorsis potentiallyrelevant,asaredictionarydefinitions

and industry usage. All may be indicative of how landowners,businesspeopleand

engineerswould haveunderstoodwordsin aminerallease.

(i) Cases

32. Someguidanceon thevernacularmeaningof “coal” canbe gainedfrom Canadiancase

law. ThePrivy Council in Borysheldthata reservationof “coal, petroleumandvaluable

stone”37 excludedhydrocarbonsthat were in a gaseousphasein situ. In Andersonv.

Amoco CanadaOil & Gas38, the SupremeCourt of Canadaheld that the ownerof all

hydrocarbons“except coal and petroleum” owned all hydrocarbonsin a gasphaseat

initial poolconditions39.

33. It canbesafelytakenfromBorysandAndersonthatin Canada,reservationof “coal” does

not include anyhydrocarbonsin a gaseousphaseat initial reservoirconditions. As set

out later in this Argument,NGC is in a gaseousphasein situ, suchthat it cannotbe

consideredto be “coal”. However, regardlessof the phaseof NGC at initial reservoir

conditions,Fairbornesubmitsthattheevidenceis clearthat coalandNGC areunderstood

in thevernacularasseparateanddistinctsubstances.

34. Americancaselaw is highly persuasivein this respect. AmocoPetroleumCompanyv.

Southern Ute Indian Tribe et a!40 is unquestionablythe leading caseconsideringthe

vernacularmeaningof“coal”.

35. Dean Percytestified as to the significanceof the Southern Ute case. He provided a

numberof cogentreasonswhy the result in SouthernUte likely reflectsCanadianlaw,

~ Forthewording of the reservation,see(1951)2W.W.R. (N.S.) 145 (Alta. S.C.),at 147.

38 [2004] S.C.C.49.

~ Ibid, atparas10,42.
40 526 U.S. 865 (1999).
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andwhy the sameresultwould likely follow in Canadaif thepresentownershipdispute

wereto be litigated4’:

• SouthernUte dealtwith a simple reservationof coal similar to thereservationat

issuein thisproceeding;

• in construingthe meaningof the reservationof coal, the United StatesSupreme

Court followed an interpretiveapproachsimilar to that taken in the governing

CanadiancasesofBorysandAnderson;

• SouthernUte involved expertscientificevidencesimilar to that presentedin this

proceeding,which evidencewasdescribedvery simply and summarizedby the

court;and

• it wasa strongdecisionofthecourt, in that it wasdecidedby a7-1 majority.

36. Afler carefulconsideration,the sevenjudgemajority in SouthernUte concludedthat the

term“coal” did not includeNGC, stating:

.thecommonunderstandingof coal in 1909and 1910 would not

haveencompassedCBM gas,bothbecauseit is agasratherthana

solidmineralandbecauseit wasunderstoodasa distinctsubstance

that escapedfrom coal asthecoalwasmined,ratherthanaspartof

thecoalitself42

Given that SouthernUte is a decisionoftheUnitedStatesSupremeCourt, it is submitted

that the Board should give it considerableweight, reachinga conflicting resultonly for

compellingreasonssupportedby cogentandconvincingevidence.

37. Thecoalownershavenot put forth anyexplanationnorhavetheytenderedanyevidence

asto why thevernacularmeaningof “coal” in theUnited Statesin the early
20

th century

41 Hearingtranscript,Day 5,atp. 677,1. 8 - p.678, 1. 14,
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wasdifferent thanthat in WesternCanadaat that sametime, or today, or at anytime in

between. Fairborne submits that in these circumstances,Southern Ute should be

followed andthelicencesandholdingsatissueaffirmed.

(ii) Legislation

38. Legislatorsin Canadaand elsewhereare also of the view that NGC is not within the

vernacularmeaningoftheterm “coal”. AlbertaandBritish Columbiabothpassedlawsin

2003 basedon the principle that NGC comeswithin the meaningof the term “natural

gas” butnot within themeaningoftheterm“coal”43.

39. The Coal ConservationAct44 also suggeststhat the vernacularmeaning of “coal” is

restrictedto asolid substance:

“coal”, in additionto its ordinarymeaning,includesmanufactured

chars, cokes, and any manufacturedsolid coal product used or

useful as a reductantor energysourceor for conversioninto a

reductantor energysource.” (emphasisadded)

40. Looking beyondCanada,legislators in Australia and the United Kingdom have also

tendedto defineNGC asa substanceseparateand distinctfrom coal45.

41. There is however one foreign jurisdiction where coal owners have been granted

ownershipof NGC by legislation. In the Australianstateof Victoria, the governing

legislation refers to “hydrocarbonswithin a depositof coal or oil shale”. It doesnot

defineNGC asa componentorpartof coal46,and thereforedoesnot provideany support

for theargumentthat the vernacularmeaningof coalincludesNGC.

42 SeeNote40, atpp. 874-75.

~ Percyreport,Attachment“A” to Exhibit 18-002-2006-109-29,atpp. 11 - 12: MinesandMineralsAct, s.64(l);
CoalbedGasAct, S.B.C.2003,c. 18, s. 1, (re “coal”, “coalbedgas”),s. 4.

‘~ R.S.A.2000,c. C-17,s. 1.
~ Percyreport,Attachment“A” to Exhibit 18-002-2006-09-29,atpp. 12 - 13,andmaterialscitedtherein.
46 PetroleumAct, Victoria, 1998, s. 6(2).
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(iii) Dictionaries

42. The court in SouthernUte cited numerouslate
19

th and early
20

th centurydictionary

definitions of coalin thecourseof discerningvernacularmeaning. All thesedefinitions

referredto coal as a “solid” of dark color, and without any referenceto its chemical

compositionor constituents.47Thecourtconcludedthatthevernacularmeaningof coalis

“the solidrock substancethat wasthecountry’sprimaryenergysource.”48

43. More current dictionary definitions of coal support this conclusion.The Merriam -

Webster’sCollegiate dictionarydefines“coal”, inter alia, as“a black orbrownishblack

solid combustible substance”,49while the CanadianOxford paperback dictionary5°

definescoal asa“hard blackorblackishrock....”

44. Dictionarydefinitionsof“fire-damp” (a synonymofNGC) tendto defineit in suchaway

asto infer that it is a distinct substancefrom coal. In SouthernUte, the courtnotedthat

dictionariesin the late
19

th and early
20

th centurydefinedit as a gas“containedin” or

“given off by” coal but not as coal itself, indicating that it was viewedas a distinct

substance.~~

45. More recentdictionarydefinitions of “fire damp” areconsistentwith thosereferencedin

SouthernUte. As an example,the 1970re-issueoftheOxford EnglishDictionarydefines

“fire-damp” as:

a miner’s term for carburettedhydrogen or marsh-gaswhich is

givenoffby coal 52 (emphasisadded)

‘~ Note40, atp. 874.
48 Ibid, atp. 874.
49

10
th ed.,atp.219.

~ Exhibit 20-060.
SI Note40,atp. 874.
52 TheOxfordEnglishDictionary (1970re-issue),Vol. IV, at p. 243.



- 15 -

46. A furtherexampleis foundin the 1983 GageCanadianDictionary53which defines“fire-

damp”notaspartof coal,butas:

“a mixture of gases,consistingmainly of methane,that forms in

coalmines”

47. Fairborneis not awareof any dictionaryor othernon-scientificdefinitions of coal or

NGC that suggestNGC is a componentof coal, asopposedto adistinct substancegiven

off by thecoal. Justascoalis consideredasolid, it would seemclearthatNGC continues

to beconsideredto bea substance“containedin” or “givenoff’ by coal,andseparateand

distinct from thecoalitself

(iv) Industrymeaning

48. Industry vernacularusagewill usuallybe of importancein interpreting a leaseterm.

Here,thereis evidencestronglysuggestingthe industryunderstandingof coal asa solid

substanceseparateand distinct from thegasstoredwithin thecoal structure. In contrast,

there is no suchevidenceof any landowner,businesspersonor engineerconsidering

NGC asaconstituentof coal.

49. Proof of the industry view of NGC and coal as separatesubstancesis provided by

PanCanadian’s1993 leaseform.54 This reflects the first attemptby industry to provide

explicitly for NGCin its leases.55At thattime, PanCanadiansoughtto excludeNGC from

the grant and specifically distinguishedit from coal whendoing so. The definition of

“leased substances”in that leasecontainsthe exclusionaryphrase: “except coal and

petroleumand exceptnaturalgasderivedfrom or associatedwith coaldeposits”.56

50. Further, EnCana’sconduct suggestsan acknowledgementthat a leaseof natural gas

without coal includesNGC. Prior to the 2003 revisionsto the Mines and Mineral Act

~ GageCanadianDictionary,(GageEducationalPublishing,1983) atp. 445.
~ Exhibit 20-049.
~ Hearingtranscript,Day 7, atp. 1049,1. 10 - p. 1052, 1. 4.
56 Exhibit 20-049 - seedefinitionof “leasedsubstances”.
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which clarified NGC ownershipon Crown lands57, EnCanadrilled a numberof NGC

wells on Crownlandson thestrengthof its naturalgasleases58. EnCanaalso attempted

in 2001 and2002 to negotiatea farmoutor joint venturewith Centricato developNGC

on Crown lands, relying on Centrica’s natural gas leasesto provide the required

entitlement.59 EnCanaobviously consideredNGC as “natural gas” under natural gas

leases.

51. With respectto the industryview of coal,the coalownershaveevenacknowledgedthat

the current common understandingof the terms “coal” would be as a solid rock

substance60,similar to that view of thecourtin SouthernUte.

52. The industryscientific expertsalso concurredthat coal is a solid Although hebelieved

that usingthe word solid to describecoal is not appropriatein the scientific sense,Dr.

JeffreyLevineacknowledgedin his report6’, that useoftheterm solid to describecoal is

accuratein thevernacularsense.Mr. MatthewMayoralsomadethispoint in his report.62

(c) The evidencebefore theBoard is sufficient to establishvernacular meaning.

53. Thecoal owners,havingrequestedthis hearingbeforetheBoard,haveofferedlittle orno

evidenceto theBoardto indicatethat theapplicablevernacularmeaningof coalincludes

NGC. Yet, Fairborneexpectsthat they will try to turn this lack of evidenceto their

advantageand urge the Board to acceptthe contentionof ProfessorLucas63that the

evidencebefore the Board is insufficient to allow a ruling on entitlement. To accept

ProfessorLucas’view would beequivalentto imposingby othermeanstheextraordinary

standardofproofsoughtby CDP,whichhasbeenconclusivelyrejectedby thecourts.

~ R.S.A.2000,c. M-17, at section67(1) (whichwasenactedin S.A. 2003c,18, ats. 15)
58 Hearingtranscript,Day8, atp. 1180, 1. 16 - p. 1183, 1. 3.
~ Hearingtranscript,Day8, atp. 1190, 1. 14 - p. 1193, 1. 24.
60 Hearingtranscript,Day 7, atp. 1197, 11. 8 - 12.
61 Exhibit 19-002-2006-09-15,atp. 7, 11. 16-19
62 Mayor report,attachment“A”, Exhibit 18-001-2006-08-25,atp. 1: “Coal is a rockcomposedof solid

carbonaceousmaterial, . .

63 Hearingtranscript,Day9, atp. 1341,11. 13 - p. 1342,1. 6
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54. Fairborne submits that the evidencebefore the Board is more than sufficient. The

vernacularmeaningof coal, naturalgas and ofNGC, asunderstoodby landownersand

businesspeoplethroughoutthe
20

th centuryhasbeenclearly proven. The word “coal”

hasat all relevant timesbeenunderstoodasa solidbrownish-blackrock, andNGC hasat

all material times been understoodas a separateand distinct substance. These

conclusionsaresupportedby multiple evidentiarysources,andevenby thewordsandthe

conductofthecoalownersthemselves.

55. The suggestionthat more evidenceis requiredalso seemsto ignore the practiceof the

courts in determiningvernacularmeaning. In BorysandSouthernUte, thecourtsdid not

requireexpert evidencefrom lexicographers,linguists, etymologistsor historianswhen

assessingvernacular. Such evidenceis not requiredby the Board either. The available

evidencein theform of caselaw, legislation,dictionariesandindustryusageis morethan

sufficient to prove, on abalanceofprobabilities, thevernacularmeaningof thetermsat

issue.

(d) The scientific evidence of coal shows that NGC is a distinct, gaseous

substanceat initial reservoir conditions

56. If it is heldthatNGCbelongsto thenaturalgasrightsholdersonly if it is gaseousin situ,

then theBoard canbeexpectedto haveregardfor the scientific evidenceof Mr. Mayor

and Dr. Levine. Fairborneadoptsthe submissionsmadein respectof that scientific

evidencein the Joint Argument of the NaturalGas Rights Holders, filed concurrently

with this Argument(the“Joint Argument”).

57. The facts establishedby the scientific evidencearedescribedin the Joint Argument.

Specifically, Fairborne submits that the following significant facts were clearly

established64:

• coalis arockandthereforeasolid substance;

64 JointArgumentof the NaturalGasRights Holders,at p. 2.
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• gas stored in coal is gaseousat the in situ temperatureand pressure

conditionsofAlberta’s coal seams;and

• coal is a container for natural gas. The two substancesare easily

separated.

58. To theextentthat thevernaculardistinctionbetweencoal andNGC dependson thephase

in whichNGC existsin situ,65thescientificevidenceprovidesa clearresult. NGCwould

fall clearly within the meaningof “natural gas” and not of “coal” sinceit exists in a

gaseousphaseat all times. For the samereason,and accordingto BorysandAnderson,

NGC would fall outsidethevernacularmeaningof“coal”.66

(e) Mineral grants are of substances,not strata

59. ThecoalownersciteLittle v, WesternTransferand StorageLimited,67and aline of cases

reliedupon thereinfor thepropositionthat a reservationof coal gives ownershipofthe

entire stratawherethe coal is located,including all other substancesand mineralsthat

mayexistwithin thatstrata. This propositionis not correctin law.

60. The flaws in this were addressedby DeanPercyin his report68and duringhis testimony

at thehearing69. Thereasonsprovidedby DeanPercyasto why theownershipby strata

conceptsuggestedin Little is not applicablein thepresentcaseare:

(a) Theline of casescitedby theAlbertaCourtofAppeal in Little assupportingthis

conclusiondo not, oncloseexamination,providethat support. The genesisofthis

line of casesis in Bowserv. MacLean70. The ideathat the coal ownerowns the

entirestratain which thecoalis foundis not drawnfrom thereasonsissuedby the

65 This situationwould thenbesimilar to that in Borys,wherethevernaculardistinctionbetween“petroleum” and

otherhydrocarbonsdependeduponwhetherornotthehydrocarbonwasin a liquid phase,in situ.
66 ProfessorLucasconcededthatthis conclusionwouldfollow if NGC, asit existsin situ, is in a gaseousstate

(Hearingtranscript,Day9, atp. 1388,1. 4 - p. 1389, 1. 5.).
67 [1922] 3 W.W.R. 356 (Alta. S.C.A.D.)
68 Attachment“A” to Exhibit 18-03-2006-09-29,atpp. 14 - 16.
69 Hearingtranscript,Day5 atp. 0673,1. 25 - p. 0677,1. 7.

70 (1860),45 E.R. 682 (Chancery).
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court in Bowser(which dealswith “outstroke” - theright to usetunnelsunderone

parcel to transport coal from under another),but from an editor’s note in an

unofficial seriesof law reports;7’

(b) The conceptofmineralownershipby stratahasneverbeenappliedto resolveany

competingclaims to mineralswithin the samestrata, and would leadto absurd

resultsif adoptedin thosesituations. To quoteDeanPercy:

The transferand reservationof coal is subjectto the same

rulesasotherminerals. Whereonepersonowns coalrights

and anotherowns the rights to anothermineral, I am not

aware of any case in which the courts have found, as

ProfessorLucasasserts,thatthepersonwho ownsthe coal

strataowns all thesubstances(including the othermineral)

within thosestrata. Sucha conclusionwould leadto absurd

resultsand mean,for example,that whereA ownsrights to

coal and B owns rights to petroleumand natural gas,B

would have no claim to any petroleum and natural gas

containedin the samestrata as A’s coal. There is no

principle that aright to coalpre-emptstherights to all other

minerals.72

61. Thestratabasedmineralownershiptheoryurgedby thecoalownersis virtually unknown

in legal scholarshipandjurisprudence. It hasentirely “escapedthe peoplewho wrote

propertylaw textbooks”,73and has,asfar as Fairbornecandiscern,neverbeencited or

relied uponby anyCanadiancourt. EvenProfessorLucasadmittedin cross-examination

71 Hearingtranscript,Day 5, atp. 0675 1. 25 - p. 0677 1. 7; Exhibit 20 - 037 (casereportwith editor’snote).

72 Percyreport,Attachment‘A’ to Exhibit 18-003-2006-09-29,atp. 16.

Hearing transcript,Day5, atp. 0675 11. 10 - 11: seealsop. 0677 11. 6 - 7.
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that his discussionof the Little case doesnot suggestthat a stratabasedtheory of

ownershipregardingcoalhasbeenarticulatedby Canadiancourts.74

62. A review of the relevantgrants and leasesalso refutesthe suggestionthat title was

severedbasedon strataasopposedto substance.Specifically, the reservationsof coal

relied upon by the coal owners are ofien contained in a definition of “leased

substances”75.Older leasesdescribevarioussubstancesand also usethephrase“leased

substances”elsewherein thedocument76.All relevanttitle documentsdescribetherights

of thepartiesaccordingto themineral substancesgrantedorreserved.Nonedefinethese

rightsaccordingto strata.

63. In summary,stratabasedmineral ownershipis not supportedby the line of caseson

which it is said to be based,would leadto absurdresultsif appliedto split mineraltitles,

conflicts directly with the languagein therelevantleasesand hasnot beenendorsedin

anylegal textsoranysignificantbodyofCanadacaselaw. TheBoard shouldrejectthis

novel theory.

V. PROPOSALS BY ENCANA

(a) Vertical pooling is of no assistance

64. EnCanahasmadeseveralsuggestionsto the Boardaboutpotentialmeasuresto alleviate

the detrimentalimpactson resourcedevelopmentif the Boarddoesnot makea decision

in respectof NGC entitlement in this proceeding. One suggestioninvolves vertical

pooling of gaswells. However,pooling is designedto dealwith allocatingproduction

betweenresourceowners— it doesnot addressa disputeoverownershipoftheresource77.

Wheretwo partiesclaim ownershipof theresourcein its entirety, no issueof allocating

‘~ Hearingtranscript,Day9, atp. 1347, 1. 22 - p. 1348, 1. 1.
See for example,thePanCanadianleaseat Exhibit20-049.

76 Seefor exampleExhibit 05-066(e)- 2006-08-25(Devonleasessplittingtitle to “petroleum,naturalgas” etc.

from coal)atclause11, 3’~~line.
Bankes, Nigel, “CompulsoryPoolingUnderthe Oil andGasConservationAct ofAlberta”, (1997)35 Alta. Law

Rev. 945 at pp.950-51,956-57.
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theresourcebetweenthepartiesis in existence.Evenif the law were to allow it, vertical

poolinghasno application.

65. Of equal importanceis the testimony of the applicantsand the gas producersthat

intervenedin this proceedingto theeffect that if theproceedsof productionofNGC were

paid to the Provincial Treasurerpendingresolutionof the resourceownershipdispute,

theywould not developtheresource.78Vertical poolingwould thus fail to achieveany

purpose.

66. Evenif thereweretwo naturalgasstreamsto bepooled(i.e., NGC andnaturalgasfrom

carbonaceousshalesor from sands), measurementof the two streamsfor allocation

purposeswould involve intractabletechnicalproblemsthat could significantlyundercut

thevalueoftheresourceandmakereliableallocationimpossible.

67. One measurementoption suggestedis metering. It is apparenton the evidencethat

allocation basedon meteringwould be difficult or even impossible79 and results in

increasedwell headpressureboth of which havea negativeimpact on the production

ratesandeconomicsofthewells.8° For this reason,meteringis undesirable.

68. Presumablydue to a recognitionof the costs andproductionimplications of metering,

EnCanahassuggested,asan alternativeto metering,theuseof control wells to allocate

production. Unfortunately,control wells would not materiallyassistaccurateallocation

betweenthe two gas streams. This is because,as statedby Dr. Levine, coal is a

heterogeneoussubstance.8’ This heterogeneitymakescontrol wells very unreliable

guidesto productionfrom otherwells. Controlwell data,evendataobtainedfrom wells

78 Forexample,seeHearingtranscript,Day1, atp. 0074, 1. 23 - p. 0075,1. 1 (Devon)andDay3, at p. 0456,11. 8 -

21 (Quicksilver).
~ Hearingtranscript,Day 1, atp. 0071,11. 17-24.
80 Hearingtranscript,Day 8,at p. 1242, 1. 19 - p. 1243,1. 15; Day3, atp. 0437,1. 16 - p. 0438, 1. 5, andp. 505,1.

20-p.506, 1. 11.
81 Levinereport,Exhibit 19-002-2006-09-15,at p. 1.
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in closeproximity, cannotbe relieduponto accuratelyallocateproductionfrom a given

well.82

69. Finally, EnCanahassuggestedthe formation of atechnicalcommitteeto study theissue

and suggesta solution, in the interim keeping intact the developmentmoratorium

imposedby Bulletin 2006-19. Fairborneseesno way that a technicalcommitteewould

materiallyassistin solving theentitlementissuenowbeforetheBoard.

(b) Reducedspacingis impractical

70. Another EnCanaproposalis a reductionof drilling spacingunits for NGC wells, from

one well per sectionto one well per quartersection. As hasbeenindicatedby several

witnessesbeforetheBoard, thiswould resultin only minimal reductionto thevolumeof

landsterilizedby Bulletin 2006-19.

71. Moreover, sucha plan would result in greaterpotential for inequitabledrainagefrom

strandedparcels,and increasedoffset obligationson thesestrandedparcels. This would

in turn prejudicethe ultimate resourceowner, the surfacefreeholdowner, or both. It

would resultin landownersand resourceownersbeing treateddifferently dependingon

thesourceoftheirownershipandtheirproximityto non split title orCrownlands.83

(c) A “quiet title” policy unfairly empowersthe coal owners

72. The cleargoal of the coal ownersin this proceedingis to convincethe Board to refrain

from makinganydecisionandto keepBulletin 2006-19in placependinga final judicial

decision,thus freezingdevelopmentof the resourceunless suchdevelopmenthas the

consentofthe coalowners. The practicaleffectof thetype of ruling soughtby the coal

ownersis obvious,andis similar to thesituationreviewedby theAlbertaCourtof Appeal

inAlberta EnergyCo. v. Goodwel!PetroleumCorp. Ltd.84:

82 Hearingtranscript,Day 3, atp. 506, 11. 12-19,andp. 438, 11. 6-25.
83 Hearingtranscript,Day3, at p. 507, 1. 19 - p. 508, 1. 3.
84 [2003] A.J. No. 1207, (CA.), at para.80.
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The Board decidedthat AEC hasno right to produceinitial gas-capgas

and ordered it to acquire these rights through an agreementwith

Goodwell. Theeffectof this ruling is to give the gaslesseea virtual veto

overbitumenproduction, [SeeNote 31 below] diminishing the valueof

the oil sandslessee’srights.

73. This “quiet title” approachwasrejectedin Goodwe!!. TheCourtofAppealwasclearthat

a partywith a right to producea resourceshouldnot be forcedby theregulatorto enter

into acommercialarrangementwith anotherpartyclaiming an interestin thatproduction,

and that the regulatormust decide therights of the parties.85 The sameprinciplesare

applicablein thepresentcase,andshouldprecludetheresult soughtby thecoalowners.

74. Further, the quiet title approachpreferredby EnCanaand CDP may not provide the

certaintyclaimed. For example,it wasapparentduringthehearingthat Quicksilvertried

this approachwith EnCana,but hasnot receivedtheleasesfrom EnCanacontemplated

under the coal certainty agreementdespite56 requestsfor such since June,200486.

EnCanacontinuesto objectto Quicksilverwell licenseapplicationson thebasisthat they

do notmeettherequirementsofcoalcertaintyagreements87.

75. A coal certainty agreementmay simply lead to disputes over whether a party has

compliedwith therequirementsofthecoalcertaintyagreement.WhereEnCanadoesnot

agreethat suchrequirementshavebeenmet, it hascontinuedto object to well licenses,

just as, at present,it hasobjectedto well licenseapplicationsbecauseit doesnot agree

with Fairborne’sinterpretationof therelevantleasedocuments.The samecoursewould

beopento CDP. Coal certaintyagreementsmaythereforeonly transferthegenesisofthe

disputefrom theleasedocumentto thecoalcertaintydocument.

85 Ibid, atparas96-99.
86 Hearingtranscript,Day7, at p. 1140, 1. 21 - p. 1141, 1. 12.
87 Ibid, atp.1141,11.16-20.
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76. In summary,by advocatinga “quiet title” approach,the coal ownersseeka result that

would allow themto gain anegotiatingadvantageover the gasproducersand to dictate

the commercialtermsofNGC development.Given thesecircumstances,thestatements

by theAlberta Court of Appeal in Goodwel!,and the apparentlack of successof some

partiesin attemptingto quiet title evenwhencoal certaintyagreementsexist, it is clear

that forcing thepartiesto settletheirdisputeis not a fair, appropriateorpracticalsolution.

VI. CONCLUSIONS

77. Fairbornesubmits that the following conclusionsare supportedby the overwhelming

preponderanceofevidenceandaccordwith establishedgoverninglaw:

(a) the Board has the jurisdiction and indeed the obligation to determine the

entitlementof Fairborneand the other applicantsto the licensesand holdings

sought,regardlessof the claimsby EnCanaand CDP to ownershipof the NGC

Resource;

(b) theBoardmustdeterminesuchentitlementon abalanceofprobabilities;

(c) the vernacularmeaningof words usedin the relevantgrantsand leasesgovern

constructionofthosedocuments;

(d) thereis sufficient evidencebefore theBoard concerningthe vernacularmeaning

of “coal” and ofotherkey terms,asthosetermsappearin the relevantgrantsand

leases;

(e) the vernacularmeaningof the unqualifiedterm “coal” in the relevantgrantsand

leasesdoesnot includeNGC, which hasalways beenconsidereda separateand

distinct substance.NGC falls within themeaningoftheunqualifiedterm“natural

gas” in therelevantgrantsandleases;

(f) the rulings of the Board in this proceedingas to the applicable vernacular

meanings“coal”, “natural gas” and anyothermaterial termsshould, in so far as



- 25 -

those terms relate to NGC, be presumptivelyapplied by the Board when

consideringfuturewell licencesandholdingsapplications.

VII. DISPOSITION

78. Basedupon the applicablelegislation, the supporting technical interpretationand the

entitlementdocumentationsupportingFairborne’swell licenseapplication,Fairbornehas

satisfiedtherequirementofsection16 oftheO&GCA thatit is entitledto producethegas

that is the subjectof its applicationsand the well licensesandholdings at issuein this

proceedingshouldbe confirmed.

79. Further,Bulletin 2006-19shouldbe rescindedimmediately.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS
15

TH DAY OF

NOVEMBER, 2006.

DouglasE. Crowther
ThomasP. O’Leary
Counselfor FairborneEnergyLtd.


