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February 18,2005 

Alberta Enersy and Ucilrt~es Board YLA FACSIMILE- ORIGIN' COUZWEXED 
610 - 5 Avenue, SW 1.403-2974117 
Calgary, AB T2P 3G4 

Attention. Ms. Lori D. Oliin~k 

Dear Madam: 

Re: Devon.Canada Cornoration Av~iications for Well-and Holdins 

Location: 64-34-36 W4&1 Location: 6-17-34-26 W4M 
EUB Application No 1383132 EUB Application No 1383138 

Location: 8-8-34 26 W4M Location: S- 17 34.26 W4M 
EUB Application No 1383131 EUB Application No 1383139 

Location: 14.8 34-26 W4R1 Location: 14 1754-26 W4M 
EUB Application No 1383136 EUB Application No 1383140 

Location: 16.8.34-26 W43f Location: 16.17-34.26 W4&l 
EUB Application No 1383137 EUB Application No 1383141 

EUB Application No. 1377141 
Application to Establish Holding 

We axe in ~eceipt of you1 loner of February 2,2005 respecting the captioned applications 
(the '13evon Sections 8 and 17 Wcll Licence Applications") f o ~  well licences for the four 
captioned wells (the 'Section 8 Wells") on Section 8-34-26 W4M (Tection S") and the futthc~ 
four captioned wells (the "Section 17 Wells") on Section 17.34-26 W4M ("Section 17") We are 
also in reccipt of a copy of n letter datcd February 4, 2005 from Devon Canada Co~poration 
("Devon") to the Albata Enngy and Utilities Board (the "EUB") respecting Application 
1377141 (the "Holding Application") As Devon has identified that Section 8 and Section 17 
comprise part of Devon's proposed Holding ?#5 and axe subject to the Holding Application, this 
letter plovida the response of Luscar Ltd ("Luscar") to both matters Luscar opposes all of 
these applications 



By letier dated January 25, 2005, counsel for Luscw Ltd, wrote to Ms Kwm Mathn of 
the EUB respecting four non.routine well licence applications for wells WIM (the "Scction 9 
Wells'') in Section 9-31-26 ("Section 9") Since Devon l~as identified Section 9 as I& also 
affected by the Holding Application, please consider this lcttcr to be equally applicable to 
Dcvon's applications for the Scction 9 Wells 

I he Devon Sections 8 and 17 Well Licence Applications 

Luscar objects to all eight of' Devon's Sections 8 and 17 Well Licence Applications 
Luscar is the owner of'the coal underlying and within both Se~tion 8 and Section 17 in that 
reg& copies of the c m m t  Certificates of Titlc are attached. L u s w  claims ownership of 
coalbed methane ("CBM") (also known as natural gas tiom coal) underlying and within Sntion 
8 and Section 17. hv virtue of Luscar's ownership of that coal In its Februiuy 4. 2005 lcttu to 
the EUB, Devon alGges that it owns the CBM undnlying Section 8, Section 1.7 and Section 9 by 
virtue of natural eas leases it has entned into with the natural ens owner Dcvon's allerdtion of .. - - 
ownership has two separate buses. First, Devon puts forward in support of' its claim Information 
Letter 11,99.11, in which the ERCB (as it thcn was) stated that it and the Alberta Department of' 
Enngy considered CB.M to be a form of natural gas Eioweves, 1199-11 exprcssiy addressed 
Crown natu~al gas rights, and did not and doss not relate in any way to freehold rights in fact, 
the heading of the portion quoted by Devon in support of its position is entitled "Crown Mineral 
Learcr" Further, the primary purpose of IL99-11 was to address process, not the fundamental 
ownerhip riphts of competir~~ partics Devon's second armwent concerns the Alberta Crown's 
detcrmioation of ownership &ts, as reflected in the Mines and kfinemls Act Under that 
statute. as between lessees of Alberta Crown natural eas and Alberta Crown coal. it is the natural - 
gas lessee that has the right to produce CBM Lnscar agrees that this is the case fox exclusively 
Crown mines and minesals However, neither thcMnes and iMineraLs Act nor any othn Alberta 
legislation is determinative of'the ownnslrip of CBM as between freehold owners of natural gas 
and freehold coal owners within a common tract of land 

Devon's ckainl of ownership to CBM through its rights to produce natural gas is also 
counter to the expressed acknowledgenlent of ongoing ownership issues by the Coalbcd 
b1ethanrNatural Gas in Coal Multi..StnkehoIder Advisory Committee (the "Multi-Stakeholdes 
Advisory Committee" or "MAC"), an indnstiy task..force group comprised of representatives of, 
among others, the Department of Energy, the Canadian Association of Petroleum Producexs, the 
Small Explorers ilnd Psoducns Association of Canada, The Coal Association of Canada, the 
Freehold Petrolcum & Nanual Gas Owners Association and the EUB As recently as Fcbn~ary 
9, 2005, MAC materials included Rilinnal Land Tznute Recommendations, entitled '70 
Tmure" These materials state, in part: 

"7.2 Ownerahip Issues Where ownership is splif, e g ,  the Crown mvns the coal 
rights and tiw P&NG rrghlr are fiehold or vice versa 01 two separatejioehold 
owners a is t ,  if is not cleu? who has omership of the CBENIYGC" (enlphasis 
added) 

The MAC materials also address (under the heading "'7 1 Introduction") the situation set out 
above in which all rights arc held by the Crown 



Luscar acknowledges that the ultimate determination of ownership of freel~old CBM, as 
between the coal ownw and the naluxal gas owncr, has yet to be determined in Alberta 
However, by analogy to ",split ntlc" cases involving solution gas and natural gas, Luscar submits 
that there is a vmy rcal likelihood that, at the end of the day, the courts would uphold the 
-freehold cod owner's entitlement to CBBM in Alberta Consequently, if for m y  reason the EUB 
were to detcimine that Luscar's claim to CBM cannot be unequivocally demonstrated to be a 
"legally re~ogni~ed interest" (8 noted in your Fehiuary 2, 2005 letter), it is equally accurate to 
spate that Devon's claim to the right to produce CBM, predicated solely upon Dcvon's right to 
product natural gas, is unsubstantiated and cannot be demonstrated to be a legally reco~qized 
intcrest 

Wirh rcrpcct, i t  i s  that ~ c r ) .  i.~ct rhd: p~ecludcs Dekon iroln fulfillrng h e  rcquirctrxnii of 
!h? 011 imd Gu, Cb~~ravurio,, .fci (RS:\ 2000 0.6, as mcndcdl (thc "Consci\~iton Act") and 
of Guide 56 

Scchon 16(I) of the Consasation Act states: 

"16(1) No person shall apply fox or hold a licence for a well 

(a) for the r;eeovery of oil, gas or crude bitumen, or 

(b) for any othn authorized purpose 

unless that person is a working interest participant and is 
entitled to the right to produce the oil, gas or crude b~tumen from 
the well or the right to drill or uperate the well for the orhn 
authorized purpoee, as the case may be '* (emphaqis added) 

This languagc is minored in Section 7 9 11 oi Guide 56, entitled "Right to Produce or 
Ope~ate", which sstates in paxt 

"3 7) Prior to submitting a well licence application, the applicant must 

b) be entitlcd to the right to produce the oil, gas, or crucle 
b~tumen tiom the well or have thc right to dnll OI operate 
the well for the authorized pulpose " 

Iteult~matc paragraph of Se~aon 7 9 11 of Gulde 56 states: 

"'Il~e i s smce  of a well licence or conducting of an EUB audit is 
not to be idied upon by the licensee 01 third parties as a legal 
determination or cunfirlnation ofmineral entitlement or of the right 
to produce hydrocarbons or to conduct other activities on lands 
wvercd by the licence" 

Section 9 o f '  Guide 56 .. Schedule 4, entitled "MINERAL RIGHTS" requires a positive 
representation by the applicant that: 



"I Ihe applicant has the rights for all intended purposes of the p~oposed wdl 
YES NO U" 

It is clear and unequivocal from the Conservation Act and Gom Guide 56 (which has the 
force of regulation), that, firstly, Devon, as applicant, must, as a matter of law, be entitled to the 
right to produce CBM fiom Scction 8 and Section 17 in order to satisfy the requirements of thc 
legislaiion and the EL% Secondly, the onus of demonstrating that entitlement to produce CBM 
is upon Devon, as the applicant, not upon Lnscar, as the objecting party Devon has not satisfied 
that onus In the absence of a final determination as to ownership of fxezhold CBM in Alberta, 
and in the face ot L.uscar's competing claim as to the ownership ot CBM underlying and within 
Section 6 and Section 17, Luscar respecttiilly submits that Devon has failed to meet and cannot 
meet the statutory test required ofthe appiioant to demonstrate its entitlement to produce CBM 
Finally, if Devon has responded affirmatively to Question 9 1 of Schedule 4 and has allcgcd that 
it has the right for all intended purposcs of the proposed Devon Sections 8 and 1'7 Wells, Luscar 
fotmally disputes that evidence 

f he Holding Application 

Lusm objects to the Holding Applicntion for the same reasons that it objects to thrj 
Devon Sections 8 and 17 Welt Licence Applications and for the same season it has already 
objected to Devon's applications for the Section 9 wells 

In spec~fic linther response to your February 2,2005 letter: 

(a) Luscar; as owner of'the coal, is affected to a geatn  dcgree than members of the 
general public; and 

(bj there would be a reasonable and direct connection between Devon's proposed 
drilling and production of CBM and Luscar's rights and aconomic interests 
Lusw's economic interests will be harmed by Dovon producing CBM tiom coals 
underlying and within Section 8, Section 17 and Scction 9 to which Lusca claims 
ownenhip 

Luscnr rcspcctfnlly requests that the EUB not proceed with Devon's applications 

Finally, although Devon has advised Lusm of Devon's intentions respecting exploration 
for and production of CBM underlyi~~g and within Scction 8, Sedan 17 and Section 9, Devon 
has not made any attempts to resolve its competing claim to title to that CBM with Luscar 
Luscar is rcady and willing to cnter into good faith negotiations with Devon in art attempt to 
reach a commercial agreement, to the benefit of both Devon and Luscar Such negotiations, if' 
successful, would contractually remove this dispute as to title between Dwon and Luscar in 
respect of these lands A cmmmia t  apeanent would tlrus allow Devon's Sections 8 and 17 
W l l  Licence Applications, the Holding Application and Devon's applications for the Section 9 
Wdls to proceed, unopposed by Luscw. Should t l~e EUB fot any reason not accept Luscm's 
submissions, Luscar would request that the EUB delay the processing of these applications for a 
reasonable period and direct Devon to attempt to reach a commercial solution with Luscar to this 



dispute Thc EIJB has previously followed this approach in the Dynegy Canada Inc Application 
for Pipeline Licence Amendments Okotoks Field (Decision 2000-20) 

Should you have any questions concemtns th~s  lerter, please do not liesrtate to contact the wnter 

Yours vay truly, 
I -"-\ 

Luscni Ltd :' ! 

RZD/pk ', .., 

Encl 
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