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Alberta Energy and Utilities Board

540 - 5th Avenue 8W.

Calgary, Alberta T2P 304

Attention: Ms. Barbara S. Kapel Holden, Board Counsel

Dear Ms. Kapel Holden:

Suhject: EUB Application No. 1379726, et al
Category and Type: Bla)
Application for CBM Well Licences
‘Wimborne Field
File No. 50753484

This Is to acknowledge and thank you for your letier of April 15, 2005, We wish 1o exercise the
opportunity to reply to the submissions made to the Boad on behalf of Lusear Lid. ("Lusear™) and
EnCana Corporation {“EnCaneg™) with respect io the earlier submission we made on behalf of
Devon Canada Corporation (“Devon™).

The submissions made on behalf of Luscar and EnCana urge the Board to either deny Pevon's
applications o1, in the alternative, to defer approval of the applications pending a judicial
determination of Devon’s entitlement 1o produce gas from coal zones ("natural gas m coal” or
*(CBM"). Each of those submissions warrants g specific response.

The Arsument that Approval be Deferred

The submissions of Luscar and EnCana seem to rest on the view that Devon's entitlement o
produce CBM has not been conclusively established and as Luscar indicates, the Board lacks the
jurisdiction 1o make determinations as o the respective property rights of Devon and Lascar. This
argument is made on the basis of an inaccurate characlerization of the jurisdiction the Board is
being asked to cxercise.

The Board is not being asked, is not required by Deven's applications and for that matter, is not
entitled to allocate property rights as among Devon, Luscar and EnCana. Rather, the Board is
being asked to exercise its proper jurisdiction to consider the applications and issue the well
licences Tequested by Devon. In the exercise of that jurisdiction, the Board’s authority extends to
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making such collateral findings of law as may be necessary 1o enable the Board 1o exercise it$
proper stahatory jurisdiction. That collateral authority is evident from the appeal provisions in
Section 26 of the Alberra Energy and Utilities Board Act (AEUB Aot) and Section 41 of the
Energy Resources Conservarion Act (ERC Act). Such authority is further conflimed by Section 13
of the AEUB Act and by Section 25 of the ERC Act which provide that maiters that may be dealt
with by the Board are within its exclusive jurisdiction and are final and conclusive subject only to

an appeal on questions of law or jurisdiction.

In ow swbmission, if would be improper for the Board to decline the sxercise of the statntory
authority conferred on it by acceding to the open ended deferral urged by Luscar and EaCana. A
decision by the Board that reflects the Board’s collateral assessment of the entitiement issue,
whether the decision is to gramt or to deny the well licences applied for, will not constitute a
decision that is determinative of any party’s property rights. To the extent the Board’s decision
may give rise to a reasonably arguable question of law the opportunity will exist for parties to
Tequest that any such issue be considered by the Atberta Court of Appeal.

The Arspmepnt fhat Devon’s Application be Denied

Luscar and EnCana urge that Devon’s applications be denied on the grounds asserted by them that
Devon is ol entitled to produce CBM fom the wells Devon has proposed be licensed. Luscar
and EnCana contersd Deven lacks entitlement for what are two distinet reasons.

1 As acknowledged at page 5 of EnCana’s submmssion, “Devon can produce oil and
conventional natural gas” but at page 3 of its submission EnCana contends that “CBM is
not natwal gas”, The implication is that CBM wmust, therefore, be coal. On our
understanding and veading of technicgl texts and the US. jurisprudence on CBM
ownership, there is little if any support for the contention that CBM s anything other than
parural gas. It is certainly correct 1o say thar the entitlement of a party to produce CBM, as
conpsidered by the U 8. authorities, has not always been grounded on the nawre of CBM as
a gas bur we are not aware of any authorities that have concluded and substaptiated
EnCana’s contention that CBM is not a gas. We note, consistent with the view that CBM
is a gas, IL91-11, in which it is indicated that the Energy Resources Conservation Board
and the Alberta Department of Energy consider CBM to be a form of natural gas.

The contention that Deven is not entitled 10 produce CBM for the reason that CBM
18 net naturs] gas is, in our submission, without meriz.

Although Luscar and EnCana acknowledge that Devon’s lease rights extend to the right 1©
produce “‘conventional” nawral gas, those companies take issue with Devon’s right {o
produce natural gas that can be construed as being in the form of CBM. The distinctions
drawm as to the origin of or manner in which the natural gas may be found in the reservoir
tend to be the product of musings by Luscar and EnCapa. The distinctions identified by
them are not acknowledged in Section 16(1) or in any other provision of the OF end Cus
Conservation det {(O&GC Act). Those distinetions are also not identified or obvious by
implication from any of the title documents from which Luscar, EnCane and Deven derive

their rights.
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Tt is common ground, as amongst Luscar, EnCana and Devon, that issues that have nol
veen conclusively resolved may be identified and advanced with respect to various of -
those party’s claimed rights 1o CBM  We are of the view and have represented w0 the
Board that Devon’s right 1o produce natural gas entitles it to all natuzal gas unless the grant
of natural gas or some collateral reservation, such as to the coal, can be construed as
having been intended to also reserve the CBM. We also noted earlier that no evidence of
any intention to reserve CBM has been adduced. To the contrary, Luscar indicated it did
niot adduce such evidence because of its perception of the Board™s jurisdiction, thal it is not
open to the Board 1o detenmine a parry’s property rights. The fact is, Luscar has had the
opportunity to provide the Board with more than its unsubstantiated assertions but has

declined to do so.

For EnCana's patt, {t similarly elected not to adduce any actual evidence of an intent o
rescrve CBM but imstead advanced some general theories fom which it suggests
approaches to inferring the intent of the parties, when the original granis and reservations
were made  Devon obviously disagrees with EnCana’s specvlative conclusions but
accepts that neither EnCana’s views nor Devon’s disagreement cen be taken o be
conclusive,

In response io our earlier submission that Devon had established a prima facie right to the
natural gas and o the well licences sought, Luscar and EnCana did not dispute Devor’s
contentiops bur rather advanced the position that a primae facie right s not suificient
Neither Luscar nor EnCana have opined as to the leve] of ownership confirmation that they
would consider to be sufficient to be taken a5 conclusive. Black’s Law Dictionary, 8th
Edition, defines prima facie “..as sufficient to gstablish a fact or raise a presumpiion
unless disproved or rebutted”. In like manner a prima facle case is defined as being a
party’s production of epough evidence 10 allow 4 trier of fact w infer the fact at issue and
to rule in the parry's favor” The facts here are thart the title documentation provided 10 the
Board by Devon are demonstrative of an ownerslip right and entitfement, on Devon’s part,
to produce all naiural gas from the wells and zones proposed by its well licence
appHcations. Devon’s rights and eptitlements are subject only to thosc righis being
disproved or rebutted. No such evidence, much less proof, has been adduced by either
Luscay or EnCana.

For these reasons we submit Devon has satisfied the requirements of Section 16(1) of the
Oil and Gas Conservation Act. Devon, howsver, acknrowledges that Luscar and EnCana,
should they wish 1o dispute the Board’s decision to graut the well Hcences, have the right
and the opportunity to contest the decision and ownership issue directly and may dosoina
gourt having jurisdiction to make a determinatiop and atlocation of any of the property
ughts they may place in 1ssue .

As an aside, we note EnCana bas advanced a position that Devon is in default under its Section 35
lease and has urged the Board to not consider Devon's well licencs application for Section 35 umiil
Devon’s default kas been rectified.  Absent this application by Devon, the opportunity for EnCana
to seek relief with respect to an asseried lease default would not exist. This is becausc it is not
within the Board’s proper jurisdiction to decide whether Devon is in default under nis lease.
Indeed, EnCana has other more appropriste avenues available to it should it be enutled to relief
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with respect to that issue. The Board's authority should not be used as a vehicls o facilitate the
indirect achievemspt, for EnCana, of that which cannot be achieved directly.

Summary
The well licences requesied by Devon shonld be granted,

Devon has demonstrated a right and an entitlement tw produce all natural gas which should be
respected unless and until it is shown that Devon's rights were not intended 10 extend 1o the
production of natural gas in the form of CBM. Although we acknowledge the arguments of
Lruscar and EnCana to the copmary, we believe the better view is that, if challenged, Devon's
entitlernent to CBM, copsistent with its right to produce natural gas, will be confinmed. Unless the
Board disagrees, this is sufficient to satisfy the Board’s obligation with respect 1o the assessment
required of it to be made pursuant to section 16{1) of the O&GC Act to enable the Board to issue
the well licences requested. Moreover, even if the positions represented by Luscar and EnCuana
are eventually shown, through a count challenge, 1o have some werit, ncither company has
demonstrated anty significant prejudice or that compensation will not be an adequate remedy for
any loss that might be jpcunred by it Conversely, if Devon’s applications me denied and the merit
of Devon's position Is evenmally confirmed, Devon will have no recourse to compensation or
ather relief for any loss thar will be incurred by it.

From the pergpective of the broad public intereat, Bevon submits a decision of the Board to grant
the proposed well licences will also better facilitate the development of CBM properties in a
timely manner, all of which is in the greater Alberta public interest. A indicated in Devon's
applications if, to the contrary, Devon’s applications are denied that will necessarily stagnate the
development of this CBM for so long as Luscar and EnCann are able to assert that issues of
entitlemnent have not been conclusively resolved.

A reasonable sssessment of the respective legal entitlements of the parties as well as a balancing
of the parties’ interests both favour a conclusion by the Board thas the well licences requested by

Deven shounld be granted
Yours truly,
FRASER MILNER CASGRAIN 1.LP

A{. McLary

ce Chyistan Poppwich ~ Code Hunter
Shaliey Mueller - Devon Canada Corporation

Robert Donick -~ Lusear
Vinee Tapatio ~ Resonrecs Applications, Alberta Energy and Utilities Board

Carla Giesbreehn — Facilivies Applications, Alberta Energy and Utilities Board
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