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April 19,2005 

Alberta Energy and Utilities Board 
540 5'Eh Avenue S W 
Calgary, Alberta TZP 3G4 

Atten~oa: Ms Barbara S Kapel Xolden, Board Counsel 

Dear Ms Kapel Holden: 

Subject: EU8 Application No. 1379726, et al 
Category and Type: 33140 
Application for CBM Well Licences 
Wimbox ne Reid 
Fie No- 5075484 

This is to acknowledge and lhimk you for your tern of April 15,2005. We wish to exacise rhe 
opportunity to reply t~ the submissions made lo &e Board on behalf of Luscar Ltd (.9uscar'3 and 
Enema Corporation ("EnCana") with respect to the earlier submission we made on behalf o f  
Devon Canada Corpolation (?levon"), 

The submissions made on behaif of Luscar and EnCana urge the Board to eilher deny Devon's 
applications or, in h e  alternative, to defer approval of rhr applications pending a judicial 
derermination of Dcvon's entitlement to produce gas from coal zoncs ('hafatal p in coal" 01 

"CBW). Each of those submissions wmmts a specific response. 

The B ~ u m e n t  that Anpr~vA& neferred 

The submissions of I&tar and EnCm seem to resr on the view &a? Devon's entitlement to 
produce G23M has not been coaclusively established and as Lascar ii;diczles, the Board lndcs the 
jurisdiction to make demminations as to the ~espective piopefly ri&s of Urnon and LUSCBI This 
argument is made on the basis of' an inaceutste charaolerization of the jurisdinion the Board i s  
being asked to cxercise 

The Board is no1 being asked, is nor required by Devon's applications and for that nwner, is not 
entitled to allocare property xi&ts ns mfong Devon, Iascar and hCana Rather, the Board is 
being asked to exncise irs proper jurisdiction to consider thc applicatioa and issue ihc well 
ircencss requested by Devon. In the exercise of that jurisdiction, the Board's authoriry rvtends 10 
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m&ng such coilatenl findinp of law as may be necessary to enable %he Board to exercise its 
proper statutory jurisdiction That collateral authority is evide~~t from the appeal provisions in 
Section 26 of rhe Alberra Energy and Lmlztzes Board Acr (AEiJB Act) and Section 41 of the 
Energ Resources Consemrion An: (ERC AcI). SII& authoriry is furthw confirmed by Section 13 
of the hEUB Act and by Sectian 25 of the ERC Act which provide thai matte~s that may be dealt 
with by the Board arc within its exclmive jurisdiction and are finid and conclusive subjecl only to 
ad appeal on questions of law orju~isdictron 

In 0111 submission, it would be improper for the Board to deciine thc exercise of the statutory 
authority conkred on it by acceding to the open ended dcfenal ~lrgcd by 1,uscat and EnCana A 
decision by &e Board that reflects the Board's collateral assessment of the entitlement issue, 
whether the decision is to grant or to deny the well hcmces applied for, will not constitute n 
decision ehat is detnminativc of any party's property rights To the extent rhe Board's decision 
may give rise to a reasonably arguable question 01 law the opponuniry $11 exist for parties to 
requesr that any such issue be considered by the Alberta Cowt of Appeal 

The Ar=ment that Devon's Aaaficution be Denied - 
Lusca~ and EnCana urge that Devon's applications be denied ou the grounds asserted by them that 
Devon is no1 entitled to produce CBM &om the welIs Devon has proposed be licensed 1,uscar 
and Encam contend Devon lacks entitlement for whar are two distinct reasons. 

1 As acknowledged at page 5 of EnCann's submission, 'Devon can produce oil and 
conventional natural 3as" bat at page 3 of its submission EnCana contends that '%BM is 
not natural gas". The implication is that CBM must, therefosc, be cod Dn our 
~tnderstandin~" and reading of technical texts and the U S  jurisprzldence on CBM 
ownership, there is little if any suppon for the conicnuon that CBM is anything orher than 
narur.al gas It is certainly conect to say that the entitlemen3 of a parw to produce CBM, as 
considered by the U S. at~thorities, has nor always been grounded on rhe nature oS'CBM as 
a gas bur we are not aware of any authorities that have concluded and si~bmitiated 
Enema's contcnrion chat (23M is nor a gas We note, consistent with the view that CBBM 
is a gas, I D 1  -I 1, jn which it is indicated thar the Energ  Resources Conservation Boilrd 
and the Albe~taDr-parment ol Energy consider CBM to be a form of natu~al gas 

The contention that Devon is not entizled io producc CBM for the xeason that CBM 
is not natural gas is, in our submission, withom merit 

2 Although Luscar and kCana  acknowledge that Devon's lease ri;.hts extend to the xigh:hi to 
produce "convetianal" natural gas, rhose companies trrke issue with 13evon7s right to 
produce natural gas that can be construed as be& in the f o m  of CBM The distmctions 
drawn as to the origin of or manna in which the nawal gas may be found in the reservoir 
tend 10 be the product of musings by Luscar and EnCana The distinctions identified by 
them are not acknowledged in Section I6(1) or in any other provision of tile Ori uwd 0~8s 
Conservarion Aer (O&GC Act) Those distinctions are also not idenrified or obvious by 
implication from any of the title documents Botn which Luscar, EnCana and Devon derive 
their rights 
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It is common ground, as amongst T,uscar, EnCma and Devon, &a[ issues rhat have not 
been conctusively resolved may be identified and advanced wirh respect u, various of 
those party's claimed rights ro CBM We are of the view and have represented to fhe 
Board that Devon's righl to produce naflnl gas entitles ir to all narllrai gas unless the gard 
of naturaf gas or some col1;l~eiai reservation, such as to the coal, cm be construed as 
having been intended to also reserve the CBM We also noted &ECI that no evidence of 
ari intention to reserve LBM has been adduced. To thc contrary, Luscar indicated did 
not adduce such euidence because o f i ~  perception of the Board's jurisdiction, tha111 is not 
open to the Bosrd TO determine a p q ' s  properry rights The facl is, 1,usear has had the 
opportunity to provide rhe Boasd with more than its unsubstantiated asseaions but has 
declined to do so 

For EnCana's part, i? similarly ejected nor to adduce any acmd cvidmce of an intent to 
Ieshve CBM but instead advanced some gmeral rheoxies horn which it sugg,ests 
approaches to M d n g  the intent of fne panies, when the original grants and reservations 
wcze made Devon obviourly disagrees with EnCana's speculative conclusions but 
accepts that witha EnCana's views nor Devon's dxsageement can be taken to be 
conclusive, 

In response to ow earlier submission that Devon had established aprma facie right $0 the 
natural gas and to the well Iicnlces sought, Iduscar and EnCru~a did not dispute Devon's 
contentions bur ratha advanced the position that a prima facie right iis not sufficient 
Heirher Luscar nor EnC:ana have opined as to the lcvel oFawne~ship confirmation that rhry 
would consider to be sufficjem to be taken as conclusive Black's Law Dictionary, 8rh 
Edition, dehes  prima f d e  "., as sufficient to establish a fact or ~aiaise a preswmprion 
unless disproved or ~ebutted" 111 Sie m m e r  a prinzrr facie case is defined as being a 
party's producriofi of enough evidence to allow a trin of facr to infer the fact a% issue and 
to rule in the patt)"s favor" The facts here are that the title documentation provided 10 the 
Board by Devon are demonsuauve of an ownership right and entitlement, on nevoa's part, 
to produce all riarural gas f m ~ n  rhe wells and zones proposed by its well licencc 
applications Devon's rights and entitlements axe subject only to those tights being 
disproved or rebutted No such evidence, much less proof, has been adduced by either 
iuscat or EnCana 

For these reasons we submit Devon has satisfied the rqui*ments of Secuon I6(l) of the 
OSI and Car C,'o8serva1ion Acr Ilevon, however, acknowledges ihat Luscxr and EnCana, 
should &ey wish TO dispute the Board's decision to grant the well licences, have thc righr 
and .the oppowity to contest the decision and ownership issue directly and may do so m a 
court having jurisdiction to make a determination and atlocarion of any of'the property 
rights they may place in issue 

As an aside, vie dote EnCma has advanced a position ihar Devon is in default under its Section 35 
lease and has urged the Board to not consider Devon's well licence application for Section 35 unlil 
Devon's default has been recrified Absent &is appl icah by Revon, &he opportunity for EnCana 
to seek relief with rzspect ro an asserted lease default would not exlsr. TlSs is becausc it i s  not 
within the Board's propex juxisdictioa to decide whether Dcvon is in default under ils lease 
Indeed, En(:a.na has other moIe appropriate avenues available to it should it be emitled to rcliet 
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with rmpect to hhat issue. The Board's authorixy should not be used as a vchicle to facilitate the 
indirect achievement, for EnCana, of that which cannot be achicved directly 

Thc well licences requesied by Devon shorr1d he granted, 

Devon has demonswed a right and an entirlwenr to produce all natural gas which should be 
respected unless and until it i s  shown that Devon's rights were not intended to extend ro the 
production of natural gas in the fom of CBM Although we acknowledge the arguments of 
Lnscar and EnCma to the coanary, we believe rhe bette~ vicw is that, i f  challenged, I)evon's 
entitlement to CBM, consistent with irs right to produceuaml gas, .will be coafixmcd Unless rhe 
Board disagrees, this is st~fficient to satisfy the Board's abligarion with respecr to file assessrnmr 
r~u11ed of it to be made pursuant to section 16(I) of ihe O&GC: Act to enable the Board to issue 
the well licences requested Moreover, even if rhe posirions represented by Luscar and E n C h a  
are eventually shown, through a wwt challmge, 10 have some merit, ncither company has 
demonstrated irny significant prejudice or tha  compensation will not be an adequare remedy for 
any toss rhat might be incunedby it Conversely, if Dcvon's applications are denied and the merii 
of Dcvon's position is evenmagy conlirmed, Devon will have no recourse to compensatm or 
orher relief for m y  loss thar wjU. be ii~cuiled by it. 

From the perspective of rhe broad public interest, Devon submits a decision ofthe Board lo graM 
rhe proposed well licences will also better facilitse the devclopmen~ of CBM propenies in a 
timely mama, all of  which is in the $x.eateI Alberta pubfie inlerest As indicated in Devon's 
applications if, to the contrary, Devon's applications a e  denied that will necessarily stapatc the 
development of rhis CBM fox so long a Iduscar and EnCm are able to assert that issues of 
entitlement have not been concIusively iesolved 

A reasonable assesmat of h e  respective lepl  entlrlmmfs oi rhe parties as well as a halancing 
of the parties' interas both lavow a conclusion by the Board thar the well licences requested by 
Devon should be granted 

cc. C3xisd.m Popo%vich - Cadc Hlmte~ 
Shcltzy Muellex Devon Canada Corporarion 
Robert Dodick - Luscar 
Vince Tapacio - Resources Appl~catious, Atbmta Ebe~gy and Utilitizs Board 
Carla Giesb~chi - Facilidw Applic;rrions, Aibcrta E m ~ y  dUriht~eer; Board 


