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The hiber~a E m g y  and Utilities Board (the BomdiETm) has EjllCrtna 
Corporation's &<:ma) obj&ow and submissions contained in it# l&s o f  Deembtr 
23, 2004, Jmmy 7, 2005, April 12, 2005 and April 28, 2005, with respect to the 
following applications that nwon Can& Corporation @even) has filed with the Baard 
for wedl licences with thepmpose of producing Chaf Bml Methane {OM): 

The Board also conaidered Lusm Iid "s @mar) objections and submissions contained 
in its letters of Jrtnuary 3,2005, fanuary 25,2005, Febmaq 18,2005, April 12,2005 aad 
Ap& 24 2005, with respect to the following appUcations that Devoa has fried with the 
Board for CBM well licencm and a holding: 



No 1377141, tlaidhqs for Sdon36.33-26 W4M, and Sections 13,3,8,9,10,11,14,16,17,19,22 
-34-26 W4M 

Furthermore, the Board has considered Devon's applications and related carscspondedcr? 
its well as <its s u b d ~ m  dated March 21,2005 and April 19,2005 

Pursuant to section 26(2) of the Energy Rm~urcs Ihervatiun Act (ERCA), the Board 
a r 3  heat an applientian if it appears to the Board that its decision on an appEoation may 
directly and &vagc:ly aHed the rig$& of a person. The Board makes its decision on a 
case-by-case bafis, taking into awunt the facts of each application 

711e asencc of the submisdons by EnCaaa imd Luscar is that the Board should deny 
Dwon's applications beeausi. Devon does not hold rights to poduce CB.M, or in the 
alternative that the Board shodd hold the applications in abeyance untiI ownership issues 
regurding the: CBM are settled 

In msideiing EnCana's objections, the Board noted that EnCana purports to be the fee 
simple o~mmofthe coal underlying Section 15.3426 W4M and Section 35-33-26 W4M, 
EnCana slso s u ~ t s  that it h the successor as lessor unda petroleum and natural gas 
leases granted for sections 15 and 35. %van submits that it is the successor as lessee of 
the potroleinn and natural gas in those secboorts. EnCana also purpmts to be the besuocessor 
as lessor mdec a transfer wherehi tltc mnsfmor leased out petcoleum rights for one of the 
parcels on wMeh lJafon bas applied for a well. Devon purports to be t%e successor as 
lessee u n d ~  &at p a l a  lease 

In cansidezing Lwm's objections, the Board noted that 1,mm purpozts to be the fee 
sbple oqner ofthe coal underlying sections 8.34 26 W4M, 9.34.26 W4M, arid 17.34- 
26 5Yj.M 

Furthermore, the Board noted fhe aryrumts snd submi&ons made by &<'ha and 
L u s w  in slrpport of their respective objections. In mnmaxy, their submissions arc: &at 
Ihe petrolem rmd n+tural gas leases that D e w  cites in support of its appii~tionv do not 
pmt it the xi&i to produce CBM The Board also noted W alI t h f ~  parties have 
bebmiCted th@ there is no applicable Canadian caselzw with rrypect to the question of 
ownership of C'BM and thilr there is contradictory &ndcan case law on the isam 

More speeiiically, the submissions of EnCana were as follows: 

* '&e p~kroleum and nahlrd gas Imes that Devon claims sapport its iipplications 
do nor expressly grant Devon fhe righi to pmduce CBM Therefose, Ikvon cloes 
not o m  ~ O I  is it enWed to produce CBM as is tequired by Section 16 ofthe Oil 
and Gas Conservation Act 



Canadian ca.e law would suggest that when construing a or resenation of 
mbml lights, the vernacular meaning of the words in the garit or resavation as 
of the time of the tr;insfw is to be used 
CBM i&ns with the coal own= in the leases and in the lransfet becam of the 
nan~s of' CBM, in particular by reoson of its adsorption to the coal md its 
1nchtsion in ihe coal sttata 

* .4merirdn legal autfiodties would ~uggest that title to CBM belongs to the cod 
Owner. 
W o n  is in de fd t  of the petroleum rmd naturai gas leases pertaining to section 
35 and thaefore is not an owner nor entitled to the well Iicmce~ sought ks such 
the Board should not consida the well licence applications for section 35 until 
Devon's default is rectified 

* It is in the public interest for the Board ta iakre the time to es?ablish entitiements to 
develop CkM so that uncertainty and conflict amongst competing interests we 
ir-ed 

hfoxe speciBcdly, the dmissionu of tusm w e r ~  as follows: 

Luscu's dispute is with the owner of the conventional natmal gas, who is in rn 
X>evon7s lessor, That conventional natural gas owner did not hold a clear and 
recogxized legal title to the CBM at the time it granted the leases to Uevon As 
such, b v o s  can have no benet blie to the CBM than did its lessor since the Iesvor 
eanrmt give bettm title than what the lessor holds. The Board is not the 
appropriate body to determine property rights as between Lwca and Dctvon's 
lessoi. 

* Seciion I6 ofthe Oil md Gm Conr~rvation Act r e q ~ e s  Dwon to esfablisiz its 
legal rigkt to produce the CBM The onus is an Ikvon, as the Applicant, to 
demonsbare its entitlaent to produce C'Bh,f. 

* '~echnology anp1oyed relating to the tmvery of C3M is inr;ievmt to any 
consideration of enti tbent to pmduce &at substance. 
There is no evidence before the Botd as to the internion of the relevant psaies at 
the time fhe title to the coal nndmlpg the lands was sep~rated from tbc balance 
of the mines and minerals, 
Luscar would be prejudiced by the B o d  granting Devon the applied for well 
licencs, if the Courts ultimately determine that Luscar is thr: owt~et- of the CBM 
rmderl$ng the lands, beawe Luscar's rights of recovay against Cievon may well 
be subject to rewgnition of capital titalpended by Devon. Furthemore, Luscar's 
(78M Tesowce will have been converted by Devon snd 13wcar may not be 
succ~s fu l  in recuvaing damages fa the conversion. 

* The Boa4 should discount any public interest arguments d e  by 1)won as this 
is a private pfopaty dispute between Llevoa and Luscar 
TPle Board lfl& the &&diction to make determinations as to the ~espective 
property rights of Ddun, as lessee %om the conventional n m a I  g a  o m =  
underlying the lands, and I-usear, as owner of the coal rights undalying the Ian& 



TILG Board also noted the following arguments and submissions by Devon in response to 
the obj~ctions of EnCana and Lwm DeMn submits that fhe Board should grant the 
licences for the Followkg reasofis: 

* Dcvon's applications are for licences to drill wells to enable it to gmduce natutzll 
gas. '&e title doementation provided to the Beard by Devon demonsmtes its 
ownwhip right and aztirlunent to produce a11 natural gas front the wells arid 
zones flaposed iu its well lictnce applicaiions Devon's entitlement to pmduce 
naturd gas establishes for it a prima facie entitlement to the well licences 
q 1 r x t r x f  D m n  has satisfied the requirements of Section 16 of the O11 mrd (;er 
Co)1seroar&-m Act. Its nvritlement to poduce natmal gas from the atca and fiom 
the zones proposed is not disputed, 

* The qnestion whether gas produced h m  coal is a substance atha than natutal gas 
that is included within petroleum and natural gaf rigkts has nut been judicially 
convidLred in Canada. 
Gas soughr to be produced is compvsed primarily of m e t h c  and is orhmvise 
indistinsrlishable fronl wilat is oonunonly and technically acc~yt~d as nat~lnl y~?; 

* Rle technology to be employed and the segulatory auttioiity rehtins t ~ -  the 
Yecovezy of the substance proposed -to be recovermi aie atso hWngnishablc 
&om h s e  h t  are g e n d y  associated with the xwvety of nawd  gas. 
Pracacaily, no mms appear to exist for* gas in rhe coal to be racovoled as pat 
of'the coal recovery operation, 

* Bevon aflinowiedgrs the potentid for claims to be advmced by the o m s  oftl~e 
wal &ate with respect to the ownership of'the @is in wal. Devon's applieation4, 
if grazed, will not affect &e o p m @  for hose ownership claims to be 
pursued ffxongh the cowrs. Neither E n C m  nor Lusem have advanced proposa1s 
to recow the gas from cod and they staad to benefit &om Devon's ventwe 
should theu iregal owanship position be qheld Approval of rhe app1iwtions will 
not prejudice the sights of EnCana or Luscar should any claim advanced by &em 
Xlkhdlcly pOVe ~ ~ C C e s ~ f u l .  

* DcVon's applications ask tha Board to exwise its proper jurisdiction ro consider 
&e applications and to issue the well licenets $1 the exercise ofthat turisdicrion. 
the ~ozrfls  authority extends to m- such collateral findings of law ns may be 
necessary to d l e  the B o d  to rxcrcise itsmper statutory iuxisdictiurr It wo~lld - - 
he bnpmpa for the Board to decline the exercise of the satuto~y authority 
mfmcd on it by acceding to the defmral urged by Lnsoar rtr~d EnCana 

+ It is not wixirhin the Board's proper jurisdiction to deeide whethet Devon is in 
default under its lease. EnCana hns other more appropriate. avenues available to it 
should it be entitied to reliefwith respeet to that issue. 

Although Enf:aaa and Luscar appeai to invite the Board to eagage in a debate on fhe 
isslle of miuaal ownaship of CBM, the Board was of the view that it did not need to 
determine tlds issue in d m g  its decision on the applibztions in psrion.  The Bomd had 
b&c it a nmtrer ofapplicatious for well licences to p h e  CBM fiorn the Edmonton 
formation, and one appliwrion to establish a hol t ig  for the production of gas from the 



Edmonton Forrnatioa all submitted by Devon. Such applications must meet the Board's 
requiremen@ fm applications for nattud gas wells. 

EnCm a d  Iuscar fo~us on section 16 of the (?if and Gus Comervation Act to argue ehat 
Devuu is not entitled to pwduce (;rBM because Dwon has not dmonstrz~tect that it has a 
leg& right to do SO The Board has found fhat the leases Dwon submitted in qpft of 
i ts 3ppiications danonshate sufficiently Devon's entitlement to produce *ti n W  gas 
from the weik and zones it applied for The leases have not been cancelIed or otherwise 
detedued to be invalid The Board noted that Luscrn nnd EnCma do not diquxe 
Dwon's right to producc n d  gas and that there is no sdtled law on the issue of 
o w n a p  of CBM or oa the issue of whether natural gas prodkieed from cod is a 
substance other tfrm natural gzs. Therefore, the B o d  has determined that Devod has 
satisfied the rquirmeat of section 16 of the Oid and i;as Conservntion Ad by 
dernonstfating that it has che rights to pmduce the tenatrndi gas that is the rnibject of its 
applications 

A8 tbc Enrma and LUSW objections rest on the issue a£ (?BM ownership and because 
they have not objected to the p~~posed wells an the basis of any potential surface impacts 
or on the basis of equity issues regarding the holding, the B w d  has dismissed its 
objections EnCLana aad lnscai have not demonstrated that they may be di1eetiy and 
advasely &W by the Board's decision with sespwt to the wplications, in w o d m c e  
with section 26 of the Energy Resowees Consmatiotz Act ilCcotdjdgly, the Board will 
issue the applied for licensw and ordar to h v o n  is due course. 

Tht: Board mmraagcs parties to avail thatselves of ADR in orda to resolve &e 
issum raistd in i n m t i m  with these applications, Should you wish fUrtbt?r information 
on the 3oard"rc ADR pmms, please feel free to mutact 1)avld ?Sill of the ElB's 
Businctfs C)pcr&ns and 1)eveloprnents Group at (403) 297-5839 

Attached pKease find an mfomatiou page &sting the appeal and review options of the 
E7B If EnCsnd or Luscar wish to B e  a review request, please note the attached rulcs as 
to the contents of a review requesk 

To be considered, the review request must wntain new 01 differcvt bformation than &at 
which has altr~dy bem considered by tbs Board If it is submitted that rba Board made an 
error of inv OX jurisdiction, the party must explain the facts on which i t  bases fhis 
s t n t m t  Othervise thereview request may be dismissed withour finzher process 

In addition, if the review rqnest does not contain the information as required by section 
46 of the A l b m  Energy and Utilities Board Rules of Practice, the tevicw request may be 
returned 



If you haye any questioaq please contact the wdersiged at (4031 297-8332, or fax (403) 
297-703 i, or Caris Giesbrecht at (403) 297-4461 or fa (403) 29741 17, 

Yours tdy ,  



u P E &  .4ND ReVIEW OF EUB DECISIONS 

Decisions of the Alberta Energy arid tltilities Board mfty be appealed or reviewed. What follows 
is s brief description of thc appeal md review process, bnt in no way is meant to be ru7 
exhaustive expianation a£ either process 

In certain simtionq a party may apprd a Board decision to the Alberta Court ~£Appeal In order 
to proceed with such an. appeal you must first obtain permisdon from the Alberta Court of 
A p p d  and an application requesting leave must be filed witftin 30 days %om the date the 
Board's decision is issued 

REVIEW 

I. ?he Board itsklf has the power to review, rescind, change, dltn or vmy my orda or direction 
that it make In order to seek such a review, p-n must provide the following to the 
Board in writing 

a) a clear and concise statement offacts relevant to your application; 
b) the grounds on which your clpplication is made; 
C) a brief expimition as to the nature of thc prejudice or h a p  that has resulted ox wilt 

mxlt from the order, decision or direction; 
d) a brief description of the rmedy mght; aad 
ef your aame, address, telephone number, fax number and an available email address; 

721e information set oat above must also be sent to ail other persons who are involved in the 
ori$nal appIicatio11 that result& in the order, decision, or dirwtion was made. 

Upon receiving &is application and &a requesting ~llbmissions &om sil otlier interested 
parties, the &ad win first review the application to determine whethex it m.aises a submtial 
doubt as to the cornctness of tbe origin$ decision or that new facts or circumstances exist 
since the originat decision was made. To be sucaess.ful a person will have io show that the 
Boatd has either erred and that that error has impacted the decision or that the new f,~cts or 
changes in clrcumstonce could lead the B o d  to chatlge the decision. 

2. In addition to the above, where a h a r d  decision was made without a hearing a person may 
apply to the Board for a review, Such a request must be made TO the Board in writing within 
30 after the decision tvos made, An application for a re-view must contain the same 
information as dove, in #I. 

To be successfut a person musr show the Bead how the subject of the decision ti o, the well 
or pipeline) potentiaI1y d~rectiy and adversely affects him or her 


