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ARGUMENT OF ENCANA CORPORATION
. Introduction

EnCana submits that the CNG applicants have not established that they are
entitled to a right to produce CBM from the subject wells, as the ownership of
CBM is bona fide disputed.

The Board has no express power to decide that ownership dispute, and such a

power cannot be implied as rationally related or reasonably necessary to its
purposes.

If the Board has the power to decide the question of legal ownership of CBM, it
ought not to exercise it here for reasons of procedural fairness — being want of

notice, parties, and a full record.

If the Board is to decide the question of legal ownership of CBM, EnCana
submits that it is the coal owners' under the specific grants and leases here at

issue:

a. there is no evidence from the material times (early and mid-20" century)
that “natural gas” under a lease included CBM,;

b. there is evidence from the material times that CBM was used by coal
owners who were responsible for it, and so was included in a reservation
as “coal”;

C. CBM is a constituent of coal by the common evidence of the experts.

EnCana submits that it is entitled to cancellation of the subject Devon and
Bearspaw well licenses, on review and variance of the Board decisions

dismissing EnCana'’s objections and granting approval.

Bulletin 2006-19 fosters orderly development as it reflects the legal requirement
of entitlement for a license, the withdrawal of which will mean simply that all
applications to produce CBM from split fitle lands need be objected to
individually.
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Reducing DSUs and pooling (with proceeds of disputed production to the
Minister) are options available to lessen split title disputes, but are not things
EnCana seeks to mandate.

il. CNG producers have but Disputed Proprietary
Claims to CBM, and not Ownership or Entitlement to Produce it

Each and all of the CNG producers acknowledge that the coal owners claim CBM
ownership under the material grants and leases, and deny that the CNG

producers are entitled to produce CBM.'

Unless the claims of the coal owners are ignored or the competing claims
adjudicated, a CNG producer cannot in any way be “entitled to the right to
produce” the CBM as required by the Oil and Gas Conservation Act (*OGCA")?,
5.16.

As was determined by the Court of Appeal in Goodwell Pefroleum Corp., OGCA
section 16 is contravened “if the person who holds the well license does not

possess the right to produce the hydrocarbon authorized by the well license”.

The same court determined also that entittement depends on the interpretation of
the instrument that grants the rights (whether an agreement, reservation or
grant).

The CNG producers have no express entitlement to CBM and claim it as "natural
gas” under various leases, the establishment of which claims require a legal

determination that CBM was not reserved or excepted as “coal” and was granted

See Devon at 55;18-56:12; Fairborne at 86:1-5; Bearspaw at 114:17-115:8; Quicksilver at 450:8-12,
451:18-25; Apache at 498:5-12; Conoco at 532:19-23; FHOA at 612:7-8

07-027-2006-08-15 Tab 12; RS A. 2000, ¢. 0-6

Alberta Energy Co. v. Goodwell Petrofeun Corp., 2003 ABCA 277, para 93, 07-024-2006-09-15
EnCana Submission (Revised Tab 4)
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as “natural gas” — as those substances in sifu and before human intervention

were understood in the vernacular.*

Therefore, absent a legal determination that “coal” did not include CBM and
“natural gas” under the material documents did,® the CNG producers have but a

proprietary claim — which is subject to a competing proprietary claim.

To grant an application on either a mere assertion (per Bearspaw) or a prima
facie entitlement (per Conoco) or on provision of a lease (per Quicksilver) the
Board would need to ignore competing ownership claims and the law that
section 16 is violated absent ownership.

As entitlement is required, where there is an aobjection the Board must consider
and determine ‘“relative ownership” and if there are bona fide (real or genuine)
competing claims, ones which raise a serious issue to be tried, a license may not
be granted.

The Board can never as a matter of law be satisfied that the CNG producers
have entitlement to CBM in the face of bona fide competing proprietary claims to
CBM.

ill. The Board has No Power to
Decide Competing Proprietary Claims of CBM Ownership

All governmental action must be supported by a grant of legal authority derived
from the Board's enabling legislation.®

Borys v. Canadian Pacific Railway (1953) 7 WW.R. (N.8.) 546 (P.C.), paras 32 and 18, see 07-024-
2006-09- 15 EnCana Submission (Revised Tab 6); Anderson v. Amoco [2004] 3 S.C R 3 at 28, 33-4;
07-024-2006-09-15 EnCana Submission (Revised Tab 7)

See: Andersonv. Amoco Canada Oil and Gas, 1998 ABQB 620 - ownership is a matter of law (para
141) reproduced at Centrica Argument, Tab 1; Borys v. CPR, ibid. at p 6 — the question is what is
included in each substance

Giarnt Grosmont Petroleums Lid. v. Gulf Canada Resources Lid,, 2001 Carswell 1058, 2001 ABCA
174 at para.17 (Alta.C.A.)
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The Supreme Court of Canada has specifically held that a regulatory tribunal
requires an express or implied grant of authority to decide general questions of

law,” which entittement/ownership is.

The Board has neither an express nor an implicit power to decide the competing
proprietary claims of CBM ownership of the coal owners and the CNG producers.

While the Board may cancel a license if a licensee on notice does not prove
entittement to the Board's satisfaction,® this neither requires the Board to decide

competing claims as to ownership nor gives it the power to do so.

The Board has no Express Power to Decide Competing Ownership Claims

The statutory regime requires either entitiement to the substance to produce (well
licenses) or ownership (pooling orders and holdings),” but provides no express

power to decide ownership contests.

Absent an express grant of authority, it is necessary to consider whether the
fegislator intended to confer upon the regulator the implied jurisdiction to decide
questions of law, and it is crucial that the relevant intent be clearly defined.'®

Where a comprehensive legislative scheme confers an adjudicative power on
some statutory bodies but not on others, the maxim expressio unius est exclusio
alterius operates to create the presumption that the exclusion is not the resuit of

oversight.'!

The lack of an express power to decide questions of law under the OGCA is in
stark contrast to those it has under the Public Utilities Board Act, which expressly

grants the EUB authority to decide questions of law and the powers of a court:

10
1"

Martin v. Nova Scotia (Workers' Compensation Board) 2003 CarswellNS 360, paras 35-41 (S.C.C)
Oit & Gas Conservation Act, 5.16(2), supra note 2

07-024-2006-09-15 EnCana Submission {revised), paras 9-12

Martin v. Nova Scolia supra note 7 at para 35

Tétrault-Gadoury v. Canada [1991] 2 S.C.R. 22 at paras 14-17 (8.C.C.)
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Questions of law and fact

38 The Board may, as to matiers within its, jurisdiction,
hear and determine all questions of law or of fact.

Board has powers of Queen's Bench

39  Except as otherwise provided in this Act, the Board

has in regard to the amendment of proceedings, the

attendance and examination of witnesses, the production

and inspection of documents, the enforcement of its orders,

the payment of costs and all other matters necessary or

proper for the due exercise of its jurisdiction or otherwise for

carrying any of its powers into effect, all the powers, rights,

privileges and immunities that are vested in the Court of

Queen's Bench, 2
While the EUB enjoys all of the powers, rights and privileges of its two
predecessor boards, the legislature has seen fit to grant it an express power to

decide questions of law under the PUBA but not under the OGCA.

The Board has no Implied Power to Decide Competing Ownership Claims

While it is well established that a statutory body has by implication all powers
reasonably necessary to accomplish its mandate,' the Board here has no

implied power to adjudicate competing proprietary claims of the coal owners and
the CNG producers.

Where a statute does not confer an express power on the Board, it is necessary

to interpret the legislation with a view to isolating its essential purpose.'®

The Supreme Court of Canada in Afco Gas & Pipelines Ltd."® endorsed the

following list of factors in assessing whether an incidental power arises from a
particular statute:

12
t3

14
15
16

Public Utilities Board Act, R.S.A. 2000, ¢.P-45, ss. 38 and 39

Alco Gas & Pipelines, 2006 CarswellAlta 139 (8.C.C.) at para 56, see 07-024-2006-09-15 EnCana
Submission (Revised), Tab 10; Alberta Energy and Utility Board Act, ss.13, 15(1)

Ontario v. 874649 Ontario Inc., [2001] 3 8.C.R. 575, 2001 CarswellOnt. 4251, para 70-71

Giant Grosmont, supra at note 13 at para 18

Atco Gas & Pipelines Ltd. v. Alberta Energy and Ulilities Board, supra para 73
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The Ontario Energy Board in its decision in Re Consumers’
Gas Co. (1987), E.B.R.O. 410-1I, 411-Il, 412-11, at para. 4.73,
enumerated the circumstances when the doctrine of
jurisdiction by necessary implication may be applied:

1. when the jurisdiction sought is necessary to
accomplish the objects of the legislative scheme and is
essential to the Board fulfilling its mandate;

2. when the enabling act fails to explicitly grant the
power to accomplish the legislative objective;

3. when the mandate of the Board is sufficiently broad to
suggest a legislative intention to implicitly confer
jurisdiction;

4. when the jurisdiction sought is not one which the
Board has dealt with through use of expressly granted
powers, thereby showing an absence of necessity; and

5. when the legislature did not address its mind to the
issue and decide against conferring the power to the
Board. (See also Brown, at p.2-16.3.)

74. In light of the above, it is clear that the docirine of
jurisdiction by necessary implication will be of less help in
the case of broadly drawn powers than for narrowly drawn
ones. Broadly drawn powers will necessarily be limited to
only what is rationally related to the purpose of the
regulatory framework. This is explained by Professor
Sullivan, at p. 228:

In practice, however, purposive analysis makes the powers
conferred on administrative bodies almost infinitely elastic.
Narrowly drawn powers can be understood to include 'by
necessary implication' all that is needed to enable the official
or agency to achieve the purpose for which the power was
granted; Conversely, broadly drawn powers are understood
to include only what is rationally related to the purpose of the

ower. In this way the scope of the power expands or
contracts as needed, in keeping with the purpose.
[Emphasis added.]

29. As the Board's powers are broadly drawn, the doctrine of jurisdiction by
necessary implication limits the Board's powers to only what is rationally related

to the purpose of the regulatory framework — namely, conservation and
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prevention of waste as determined by the Alberta Court of Appeal in Giant

Grosmont.'”

The Energy Statutes have a pervasive and uniting theme of

conserving Alberta’s energy resources. Under the regime as

a whole, the conservation of, inter alia, oil, gas and crude

bitumen is to be ensured. The Board has been given

exclusive jurisdiction to address energy’ conservation issues

generally, including the prevention of waste and wasteful

operations. The Board's powers are, necessarily, very

broad; it has been given extensive powers to make orders

necessary to protect all energy resources. | agree with the

chambers judge that “it is clear from the objects and stated

purposes of the legislation that prevention of waste and

conservation of resources go to the very root of the Board's

purpose and existence”.
The powers of the Board are not to compel development — which is the CNG
producers’ only argument for deciding: for them, it is somehow necessary “to
provide for the economic, orderly and efficient development in the public interest

of the oil and gas resources of Alberta”, although inexplicably so.®

However, “orderly development in the pubiic interest” — not a CNG producer's
inferest —~ necessitates quiet title to preclude stranded capital, unnecessary
surface disturbance, and perhaps litigation.

Development cannot be mandated: and as was the case in EUB Decisions
2000-22 and 2003-023, conservation means leaving the resources in the
ground;' and forcing development implies the public interest is driven by the
plans of operators.?

The Board has no power to compel development — to force someone to produce
resources from their lands — and so an adjudication of competing proprietary
claims is not rationally related to the Board's broad powers.

7
18
19
20

Supra at note 6, para 29

Devon Written Argument, para 22

Chard-Leismer, EUB Decision No. 2003-023 at 10 and 11
EUB Decision 2000-22, Surmont at 11.1.4
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34. Even if it were said that the powers of the board were more narrowly drawn, the
jurisdiction to decide private proprietary claims is not necessary to accomplish
the objects of the legislative scheme and it is not essential to fulfil the Board's
mandate.

35.  As provided by EUB Directive 56:*'

When conducting an audit, the EUB relies upon the
representations made by the applicant/licensee and
documents submitted by the applicant/licensee. The EUB
does not verify legal or beneficial title. The issuance of a
license or conducting of an EUB audit is not to be relied
upon by the licensee or third parties as a legal determination
or confirmation of entitlement.

36. The Board has the power to cancel a license, if after issuance it seeks the
licensee to prove entitlement and that is not done to the Board’s satisfaction.?
The Board only needs to decide whether there is entitlement, or simply a claim;
the Board does not need to adjudicate competing claims.

37. The legislative scheme is directed at preserving rights.

a. Section 4{d} of the Oil and Gas Conservation Act provides that the Act is
to “afford each owner the opportunity of obtaining the owner’s share of the
production of oil or gas from any pool”, which requires preservation of the
status quo given the absence of adjudicatory functions.

b. Section 16(2) of the Oil and Gas Conservation Act permits the Board to
cancel a licence if an owner is unable fo prove to the Board that it is
entitled, but provides nothing in the way of adjudication.

C. In the context of pooling orders, s. 86(1) provides for payment to the
Minister pending an order of the Court of Queen’s Bench where there is a
dispute as to the proceeds of production, with no provision for
adjudication.

2%

o EUB Directive 56, Energy Development Applications and Schedules s 4.1, p.37

Qil & Gas Conservation Act, s.16(2), discussed supra at note 2
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Implying a power to decide competing proprietary claims would contradict the Act
as ownership is a legal issue ultimately to be decided by the Courts;?® only the
status quo pending such will “afford each owner the opportunity” of obtaining his

share of production. And it would make meaningless the requirement of s.86 to

pay proceeds of disputed production from pooling to the Minister.
As said in McKenzie v. British Columbia (Minister of Public Safety)®

The decision to grant or withhold a government license or
privilege, or the adjudication of a breach of such license or
privilege, is a markedly different function from what is
required of a tribunal constituted to fry, as between citizens,
issues arising in relation to a statute governing a realm of
private law. ...

The power to consider whether fo suspend a license because the licensee has

not proven to the Board's satisfaction an entitlement to produce the substance is

not jurisdiction to decide competing proprietary claims.

The entitlement to CBM under the relevant grants and leases — whether it is

“coal” or "natural gas” — is a private law matter under the competence of the civil

courts.?®

The Board does not determine contractual arrangements and relies on the

parties, as noted in correspondence Bearspaw exhibited:*®

23
24
25

26

See Alberta Energy Corp. v. Goodwell Petroleumn Corp., discussed supra at note 3

2006 CarswellBC 2282, para 134 (S.C.)

See: Garland v. Consumers Gas Co. 2004 CarswellOnt. 1558 (8.C.C.} at paras 70-71 where a
dismissal of a lawsuit in respect of a late payment penalty by the gas company on the basis that it

was a "collateral attack” on the Ontario Energy Board was overturned as it was a matter of private law

concerning the recovery of money wrongfully paid. Afco, paras 58-59 where the Supreme Cotirt
specifically rejected the argument that the Board had authority “to interfere with ownership rights” by
allocating proceeds of sale of a private utility to public ratepayers, even though the EUB enjoyed
“exclusive jurisdiction” over the conservation of natural resources. Curly Posen and Motion Picture
Theatres Association of Canada v. Minister of Consumer and Corporate Affairs [1980] 2 F.C. 259
(F.C.A.) where the Board's argument that it had authority to consider contracts between cinema
operators and film distributors was rejected as such a determination involved an adjudicaticn of
“questions respecting ownership, as between various parties .. .".

See Bearspaw Exhibit C02-020-2008-06-28, 10 July 2006 EUB letter.



43.

44,

45,

46.

47.

-10 -

Upon review of the documentation, please be advised that
the EUB does not get involved in determining the viability of
contractual arrangements within the industry, but rather
relies on information from those involved in the contracts (i.e.
the lessor and the lessee). As such, | would advise
Bearspaw to forward a copy of their solicitors June 27, 2006
submission to [redacted]. Thereafter, | would advise both
parties to direct their concerns to an authority, who can
decide on such contractual matters.
And that appears to have been the practice for some time, having regard to the

evidence of it recorded in the trial decision of Anderson v. Amoco.?’

C. Irrelevant Considerations May Not be Taken into Account

Extraneous commercial complaints are not relevant considerations on the issue

of whether the Board may decide the entitlement dispute.

Assertions that the coal owners would have a development veto or strengthen
their commercial position if the Board does not decide entitlement® are irrelevant
to this matter, as is competitive drainage — aside from any question of their lack
of foundation.

The test in considering whether the Board ought to exercise its discretion in
issuing a license was stated by Lord Denning in Congreve v. Home Office:™

Undoubtedly those statutory provisions give the Minister a
discretion as to the issue and revocation of licenses. But itis
a discretion which must be exercised in accordance with the
law, taking all relevant considerations into account, omitting
irrelevant ones, and not being influenced by any ulterior
motives.

There is no power express or implicit under the Act which permits consideration
of the commercial relations of the parties. The purposes of the Act are to effect

27
28
28

Anderson v. Amoco, supra note 5 at para 144
See Quicksilver Argument, para 106; Devon Argument, para 72-6
[1976) Q.B. 628 (C.A ) at 649
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conservation of resources and to provide for their orderly and efficient

development in the public interest.®

The Board’'s express power is conservation of resources, which it can do by
shutting them in,®" and forcing development implies the public interest is driven

by the plans of operators,*

The Board has no power to ignore the law that ownership underlies entitlement,
and cannot grant CBM licenses where that has not been established, simply to

permit development.

There is, in any event, no development veto for the coal owners — as the CNG

producers have only disputed claims to CBM, and not undisputed entitiement.

There can be no “veto” as the CNG producers have no decided right or
entittement to CBM which is being vetoed. The facts are simply that the CNG

producers cannot develop what they have not proven they own.

The facts are unlike Goodwell, where there was a veto because undisputed
ownership rights could not be exercised without another's consent (by precluding

undisputed bitumen extraction without permission of the gas owner).*?

The rights in Goodwell overlapped but were not inconsistent; here, the claimed
rights are inconsistent, as both the coal owners and the CNG producers cannot
own the CBM.

it is open to the CNG producers to seek agreement or a declaration of ownership
before the courts, but as they have chosen not to do that it is hollow for them to
suggest anyone else has some fault.

a0
3
32
33

OGCA, s4(a) and (d)

See Alberta Energy Co. v. Goodwell Petroleurn Corp., supra note 3 at para 41, note 17
Ibid, paras 29-32

Ibid, at paras 80, 82, 84
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EnCana is in the exact same position. It cannot drill into its coals for CBM unless
it has the consent of the CNG producers, and the very fact of this hearing and
dispute shows the CNG producers are not prepared to provide that on
acceptable terms.

And the same measure and balance apply to suggestions that concerns for

drainage favour deciding ownership.

It is not open to the Board to consider competitive drainage, aside from any
question of whether there is such or that anyone is more affected than another.

The Board has no power to prevent drilling on the basis that it will drain a pool
under adjoining lands nor can the Board force a party to exploit its resources.
The law of capture continues and is in no way mitigated by the OGCA.

The evidence here, in any event, is that there is no drainage: the primary
porosity system is relatively impermeable by all accounts.** And coal owners,

whether those here or others, also face drainage from undrilled lands.

in any event, a pooling order providing for drilling and production with payment of
the proceeds — after the costs of drilling — to the Minister would protect all in
maintaining the status quo.

IV. Even if the Board has the Power {o Decide the
Competing Proprietary Claims to CBM Ownership, it Qught Not to Exercise It

Even if the Board has the power to decide the competing claims of ownership of
CBM under the relevant grants and leases, it ought not to — for want of

procedural fairness, including notice and disclosure, and parties.

It is now well established that as a general common law principle, there is a duty

of procedural fairness lying on every public authority making an administrative

34

M.J. Mavor, Testing for CQ, Sequestration in Enhanced Methane Froduction from Coal, SPE 75683
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decision which is not of a legislative nature and which affects the rights,
privileges or interests of an individual.®

63. The common law duty to proceed fairly requires that the parties affected by the
possible outcome of an administrative dispute receive adequate notice of
proceedings as well as the nature of the issue to be decided,®® as does the
Administrative Procedures and Jurisdiction Act.*’

64. There was no notice here that the Board was to determine the competing
proprietary claims to CBM under the leases and grants at issue. The Notice of
Hearing, Part 2 of Proceeding No. 1457147 said:*®

This Notice is being distributed to advise interested
persons that the Board has now undertaken a review of the
issue of legal entitlement of coalbed methane being
produced or intended to be produced from certain wells on
split title freehold lands, more particularly described below.

... In Part 2, the Board will consider

o the issue of legal entittement of coalbed methane
being produced or intended to be produced from wells
that have been licensed to Bearspaw Petroleum Lid.,
Devon Canada Corporation, and Fairborne Energy
Ltd., as more particularly described below; and

» any outstanding measurement and accounting issues
of coalbed methane production in connection with the
said wells arising from the cancellation of Part 1 of
Proceeding No. 1457147.
65. The Notice does not say that the Board would decide who owns CBM under the

many leases and granis at issue here — let alone absolutely for all leases and
grants.

% potterv. Halifax Regional School Board, [2002] N.S.J. 297 (N.S.C A.) at para 34; aff'd {2002}

8.C.CA 306(SCC)

Supermarché Jean Labrecque Inc. v. Quebec (Tribunal du travail) [1987] 2 S C.R. 219 at 233-4
¥ RS.A. 2000,cA-3, 53

*  Exhibit No. 01-003-2006-06-23

36
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The Notice is that the Board has “undertaken a review” and "will consider” the
“issue of legal entitlement” — not decide CBM ownership under private

documents.

And if it is actually being suggested that the Board make a blanket or absolute
determination that “natural gas” under any lease or grant includes CBM, the
countless parties to them need be heard.*

Nor have there been the full procedural requirements usual in a civil
determination of competing proprietary claims, and particularly discovery, which
has long been established as key to a fair civil dispute resolution process.

Nor is the full record before the Board upon which to determine the competing

claims of ownership here, let alone absolutely, given among other things:

a. as Devon acknowledged not all material on ownership is on the record;>®
b.  Centrica had leases both reserving and granting petroleum;3®
C. Bearspaw obtained a lease of coal from a lessor who had none.**

As in Afco, it would be unfair and inappropriate to decide a contentious issue as
here without complete evidence.*® Even if it could be said that the Board has the
power to determine ownership, it ought to decline to exercise its discretion to do
S0.

V. lf the Board is to Decide CBM Ownership, it is the Coal Owners’

EnCana has submitted that the Board has neither the power nor the record or
parties to decide, but if it is to do so the balance of evidence on the record is that
“coal” includes CBM as a constituent.

38

a9a
aoh
age
40

13-001-2006-08-25 FHOA Submission, para 12 noting that 40% of the freeholders own spilit title
tands, and with the acknowiedgment of Mr. Spiers that a number of his members own all mines and
minerals which would include coal (611:18-20), that may be 60% of the 15,000 freehold owners.
67:7-24

5566:25 et seq.

123:19-125:21 regarding 02-019

2005 ABCA 226, para 20
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Encana has submitted contemporaneous evidence that CBM was used by coal

owners, and their responsibility for CBM necessarily implies control over it.

The CNG producers have submitted no contemporaneous evidence regarding
“natural gas” for the early and mid 20" century which assists them and have not
shown “coal” (under the grants) did not include CBM.

CNG producers have not established a legal construction that “natural gas” in

situ, in the contemporaneous vernacular, included CBM

The CNG producers have led no evidence that the vernacular of “natural gas” in
situ and before human interference would be understood fo include CBM at the
early and mid parts of the iast century.

The CNG producers’ evidence is that natural gas in the early part of the 201
century was a “worthless and noxious substance™' and that there was no CBM

drilling by them until late in the century*? — neither of which fact assists them,

Statutory definitions do not inform the issue of whether CBM is “coal” or “natural

gas” here:*?
a. they are not contemporaneous with the grants and leases;
b. none of the definitions in the Oil and Gas Conservation Act, the Coal

Conservation Act, or the Mines and Minerals Act apply to leases or grants
or restrict or address private party rights;

C. the Alberta legisiature addressed entitlement to CBM in s.67 of the Mines
and Minerals Act, but only with respect to lands where the Crown owns
the mines and minerals; and

d. while the Alberta government is well aware of the split title issue, on both
freehold lands and lands where the Crown owns only coal, a resolution
has not been legislated.*

41
42
43
44

Goodwell, supra note 3, at para 34

See for example Devon 59:11-21

07-024-2006-09-15 EnCana Submission {Revised), paras 24-30

See for example Quicksilver 459:20-461:14, referencing Alberta Energy FAQ; MAC Report, July
20085, para 8.2 07-008-2005-07-27
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Nor particularly does the decision in the American case of Southern Ute assist. it
was decided on a statutory provision and seemingly to reflect settled industry
expectations from a decade long reliance on a government opinion of the statute.

As recently said by the Appellate Court of [llinois in Continental Resources when
considering the issue of CBM ownership there in the first instance, courts in other
jurisdictions have struggled with the issues for more than a decade and a review

of the cases reveals a split of authority.**

No one answer is right for every state and/or every lease or
grant. While cases from other states are helpful, we must
make our own determinations based on lllinois law. And, in
order to make those determinations, we must also consider
fully the natural characteristics of coalbed methane gas and
the methods, rights, and obligations of mining and extraction
in general.*

And the court decided CBM was the coal owners’ — notwithstanding Southern

Ute.

There are no settled expectations as to the ownership of CBM in Alberta, and

certainly none sufficient to determine the issue in favour of the CNG producers.

a. The CBM/NGC muiti-stakeholder advisory commitiee, formed as part of a
multi-phase review by Alberta Energy and involving muiti-stakeholder and

public consultations, concluded that:

Where ownership is split, e.g., the Crown owns the
coal rights and the P&NG rights are freehold, or vice
versa, where two separate freehold owners exist, it is
not clear who has ownership of the CBM/NGC.

b. Moreover, the evidence on the hearing was that:

45
46
46a
46b
46¢
46d

Continental Resources of lllinois Inc. v. llinois Methane LLC 87 N.E. 2d 897 (lll. App. 5 Dist. 2008)
Ibid. atp 3

supra, at note 1

see for example: 4556:8-19; 498:5-12

see for example 443:20-23; 444.7-9

see for example Apache Argument, para 11; Bearspaw Submission, para 13; 05-048 Devon letter
discussed infra at para 128
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i. the CNG producers acknowledged competing claims to CBM
ownership;*

ii. the CNG producers and the coal owners have made agreements to
quiet title;*6

fii. the CNG producers drilled first on lands not subject to split title
disputes:**° and

iv. parties recognize that the issue of ownership will not be resolved
until the courts have decided it finally.

There is hardly a settled industry practice on CBM ownership, let alone one that
might be seen as a custom sufficient to imply that “natural gas” includes CBM.

Nor does the evidence of Mr. Mavor support a construction that “natural gas”
includes CBM, as his opinion that coal is but a container is founded on reasoning
at odds with Borys, in that it reflects the state of affairs after human intervention
and phase change.

Mr. Mavor reasons that because CBM comes out of the reservoir easily and is
produced in a vapour phase, it is very similar and should be considered the same
as gas from other types of rocks*® — but that reasoning is at odds with Borys, as it

concerns the reservoir after human interference.

As human interference by a well bore is required to significantly alter the
properties of the primary and secondary porosity systems in the coal®* (to permit
gas flows from the higher density adsorbed state to a lower density producing
well state)™ the reasoning is of no avalil here.

47

48
49
50

But that is the mischief of the CNG producers’ position: Beard, decide for us without regard for
objections or with less than a full legal context, and then we can say to the courts “there is a settled
practice” and you should nat change it.

306:6-19; 18-001-2006-08-25 Mavor Report, p.20, para 2

18-001, Mavor Report, ibid. p.14, fifth paragraph

153:23-5. For a judicial consideration, see Continental Resources v. lllinois Methane 87 N.E. 2d 897
(ill. App. 5 Dist. 2006) at 900, discussed infra at 80 et seq.
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B. Coal owners have established a legal construction that
“coal” in situ, in the contemporaneous vernacular, included CBM

The coal owners have led evidence that the contemporaneous in situ vernacular
understanding of “coal” would include all of its constituents, inciuding CBM.

As evidenced in EnCana's submission before the hearing, and in respect of
which no contradictory evidence was called:

a. “coal” was known at the time to include CBM:®

b. CBM could have a commercial value at the relevant times, early and mid-
1950s, to coal owners;*

C. CBM had no commercial value at the time to CNG producers,” and as

they say it was “a worthless substance”;**

d. the coal owners had the responsibility of dealing with CBM, as by venting
it for safety purposes.®

“Coal” was not so narrowly understood and defined as the CNG producers
suggest, as by Southern Ute: there were many more and broader definitions

extant.”®

Moreover, the leases suggest CBM was reserved as coal, as they require
cementing to prevent flow of substances from one stratum to another, which is
inconsistent with a construction that all “gas” belongs to the CNG producers (as

flow between stratum would then be irrelevant).

And if consideration of the common law principles is made in the context of the

21% century energy industry, as the Court of Appeal suggests,® the presumed

51

07-024-2006-08-15 EnCana Submission, paras 36-7

bid, EnCana Submission, paras 38-47

ibid, EnCana Submission, paras 48-9

“Re mistaken belief in being valueless”, note 41, Goodwell, supra, at 34

07-024-2006-09-15 EnCana Submission, paras 50-1

Report of Dr. Levine, p.50 et seq.

See for example 7-003-2005-04-13, EnCana letter to EUB, Tab C Petroleumn and Natural Gas Lease,
clause 11(c)

Alberta Energy Corp. v. Goodwell Petroleum Corp. discussed supra at note 3, para 81



89.

90.

-19-

intention of the parties must be that all in the coal belongs to the coal owner —
otherwise, how is one to deal with in situ gasification of coals.

As said by the Privy Council in Borys when it considered an earlier claim by a
CNG producer to gas in another substance (there, gas in solution) it is difficult to
believe that the relevant parties would have differentiated between substances
within the coal, and would have done anything other than understand that all in

the coal belonged to the coal owner.

The 2006 considerations of the lllinois Appeals Court in Continental Resources
are instructive:

[5] Continental first alleges that oil and gas leases granting
the right to produce all gases include the right to produce
coalbed methane gas as well. As shown, coalbed methane
gas is distinct, and the answer is not that simple. Each side
has presented cogent arguments why coalbed gas should be
declared the property of that particular side. Notable
arguments include the fact that coalbed gas has practically
the same chemical composition as natural gas with only very
small percentages of other ingredients. On the other side,
coalbed gas is a by-product of coal and has a natural and
unique affinity for coal. The coal owner cannot mine the coal
without removing the coalbed gas because it poses the
perils of explosion and asphyxiation. In addition, ceal
owners need to control the production of coalbed gas in
order to maintain the safety of the mines and the value of the
coal seams,

[6]{7][8] Given the status of this case and the leases and
land interests involved, we need not determine to whom the
coalbed methane gas belongs in the absolute. We first note
that the leases at issue here deny Continental the right to
produce coalbed methane from a coal seam or void. The
leases specifically require the lessee to permanently case
and cement all holes drilled through coal seams or mine
workings. The reservation of the right to drill through the
coal does not include the right to drill into the coal and
develop coalbed methane. We further note that the
conveyance of coal as a distinct property also includes the
bundle of property rights included within the coal, such as
the rights incident and necessary to the recovery of the coal.
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If oil and gas leases included the right to develop coalbed
methane, they then would also carry an implied right to
invade the coal seams and stimulate them in a fashion that
could make it more dangerous or difficult to later produce the
coal. Energy Development Corp.. v. Moss, 214 W.Va. 577,
587, 591 S.E.2d 135, 145 (2003). Oil and gas producers
have no direct interest in coal mine safety, and therefore
coalbed methane gas historically has been completely
controlled by whoever controlled the coal. We believe this to
be a wise and just result. The control of coalbed methane
gas should not change simply by virtue of its increased
value. We further conclude that the bundie of property rights
associated with the coal estate also includes the right to
reduce to possession any gas trapped within the coal itself
so long as the gas remains within that coal until the time of
its capture. See Vines v. McKenzie Methane Corp., 619
So.2d 1305, 1308 (Ala.1993); United States Steel Corp., 503
Pa at 147, 468 A.2™ at 1383,

That reasoning applies well here, particularly noting the absence of any evidence
as to “natural gas” at the material times.

C. CBM in situ is a Constituent of Coal

There is a single inexorable fact which establishes that CBM is a constituent of
coal and not a separate gas: as Mr. Mavor said, more methane can be stored in

the coal than would be possible by compression alone.*®

If there is more CBM in coal than can be compressed into it, necessarily and
logically CBM cannot be separate but must be part of the coal.

As Mr. Mavor acknowledged, the propetties of a gas are dependent on pressure

0

and temperature,”® and thus the fact of more CBM in the coal than can be

compressed into it means it is not a gas by his or any understanding.

And there is a second fact which makes it most difficult to argue CBM is not a

constituent of coal: as Mr. Mavor said, the CBM is physically bonded on a

molecular level to the coal.

5%
60

20-013, Opening Statement of Mavor, p.4
385:10-386:14
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96. Itis illogical and unprincipled to argue that when two things are bonded they are
not united or one or together. To do that, one needs ignore the fact of the bond
and say they but touch.

97. By all accounts, the CBM is bonded to the entirety of the molecular surface of the
coal — one molecule at a time — which suggests it is a constituent and part of the
coal, unless of course the bond is ignored.

98. But even if the CBM within the coal is to he understood as separate from the
coal, the experts agree that the density of its molecules in the adsorbed state is
similar to the liquid density of the molecules,®! with the result it cannot be a gas in
situ.

99. While Mr. Mavor suggests that the density of the adsorbed CBM is similar to
liquid it is nonetheless a gas,® that is inconsistent with his opinion that:

a. phase behaviour, which is the behaviour of vapour, liquid and solid as a
function of pressure, temperature and composition, are generally identified
by differences in density with density increasing from vapour to liquid to
solid;*® and

b. while the change in properties is gradual above the critical pressure and/or
temperature, the fluid properties may be referred to as “liguid like at
greater density and vapour like at lesser density”.5

100. Moreover:

a. notwithstanding that the actual mechanism on how the gas is adsorbed is
immaterial to Mr. Mavor, he had no authority cited for his opinion that
“although the density [is] similar, the adsorbed gas is in the vapour
phase”;”® and

:: 18-001, Mavor Report, p. 13, second last sentence; Levine Report and Direct Evidence, variously

Ibid.

63
64

Ibid., p. 11, second full paragraph
ibid., p. 11, fourth paragraph

85 365:5-25
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b. he didn't believe he expressed the opinion in any other writing or
publication, noting that it was unusual for him to discuss in detail the state
of the adsorbed state.®

As gases and liquids are distinguished by density, it is a stretch to distinguish two
states or phases — free and adsorbed, with gas-like and liquid-like densities

respectively — yet say both are nonetheless a gas or vapour.

it is to be recalled that Mr. Mavor had three reasons for his opinion that coal is a
container for CBM: that it is produced like gas, that it is this “"dense vapour”; and
that CNG reservoir models apply.%”

it is of no assistance to say that CBM is a gas simply because it is produced like
CNG. Aside from the phase change required for that production as a gas, it begs
the guestion to say CBM is a gas because it is produced like a gas; and CBM is
also produced in other ways, as by in situ gasification and the means traditional
to mining.

Moreover, the Borys and Anderson cases made clear that method of production
is irrelevant to a determination of ownership, as shown by the fact that solution
gas was held to be petroleum notwithstanding its production as CNG.

Nor is the second reason of Mr. Mavor, that CBM models consider coal as a gas
storage container, of assistance to determination of the issue. Those models do

not conclude that; the very premise of the models is that the coal is a container.®®

The only reason of any relevance to the issue is that the CBM is a “dense
vapour”, but that reason is without authority and not previously said and is
inherently inconsistent.

% Ibid.
7 206:2.23

68

18-001, Mavor Report, p.20, last paragraph; 379:9-20
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107. And it is on that reason which is found the only essential disagreement between
Dr. Levine and Mr. Mavor. CBM in the coal in situ is for the former part of the
coal and for the latter it is a gas, notwithstanding its density is greater than a gas.

108. To the extent that the evidence of the experts needs be weighed and one
favoured over the other, which appears not necessary, EnCana submits it ought
not to be Mr. Mavor's as the composition of coal and the mechanism of
adsorption are subject matters with which he is admittedly not familiar (and in
fairness to him he needs not understand as a reservoir engineer).

109. Mr. Mavor's focus and perspective are as a reservoir engineer,®® and on what is
needed to exiract the substance and make predictions in that regard — but it is
not on understanding coal or its constituents as he testified:

a. while the organic composition of coal is complex, it is not necessary for
him to understand it to properly measure the data required {fo characterize
the reservoir;”®

b. he does not pay much attention to the chemical formula for coal, which is
not a simple thing to define, because it is too complex and it is not
something that he needs to do to understand a coalbed methane
reservoir;’'

C. while he understands water is inherent in coal and says it is part of it but
he does not know what phase the water is in;’

d. nor does he know how the gas is stored, whether by adsorption or
otherwise;”

e. when describing the attraction of the molecules to the pore walls and
return to an adsorbed state, he acknowledges the data that he has pulled
together as applied to coal has some problems with it and as the
considerations are at the atomic level, he does not specifically know what
is going on;™

% 305:8-23

" 167:25-168:4

327257

™ 330:6-10

™ 331:15-332:4
™ 35118
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f. because adsorption isotherm data is measured in the laboratory, “the
actual mechanism on how the gas is adsorbed is immaterial” to his
opinion;”

g. the state of the gas is, in the petroleum reservoir engineering community,

not discussed very often, as they simply measure adsorption isotherms.”

Should the Board choose to weigh the evidence of the experts, EnCana submits
that the evidence of Dr. Levine be accepted — as there is no doubt that he is
extremely qualified and knowledgeable about the composition of coal and the
mechanism of sorption; and the only criticism made of his opinion on a material
point is easily refuted.

The CNG producers posit that CBM could not be gaseous in the coal and that
Dr. Levine apparently supported such a position,”” but that is not what the
evidence is as discussed in detail in Appendix 1.

The CNG producers also criticize Dr. Levine’s density estimates of CBM®, but
such assertions amount to nothing practical as Mr. Mavor describes the density
of adsorbed CBM as “similar to liquid” and says “the fluid properties may be
referred to as "liquid like".

Dr. Levine and Mr. Mavor concur on the material matters: most of the CBM is
bonded to the coal on a molecular level, more is stored than can be compressed,
and the bonded CBM has a density similar to or near liquid (in contrast fo
“vapour-like” for the balance of the CBM) — which evidence is dispositive that
CBM is inherent in and a constituent of coal.

5 354:19-365:11
" 307:12-398:10

77
78

Joint Argument of CNG Producers, paras 24-30
Joint Argument of CNG Producers, paras 31-7
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V1. Remedies
A. Cancellation of the Well Licenses is Mandated

EnCana sought review and variance here for the purpose of obtaining a
cancellation of the licenses issued to Devon and Bearspaw.”

As there can be no entitlement without ownership, EnCana submits the licenses
must be cancelled.

Quiet title before a license is not a “policy” as the CNG producers say, but a legal
requirement as there can be no entitlement without it.

It is the Board’s practice to require that, and not decide the issue — and has been
for some time.*

And a legal requirement that title needs be quieted before drilling is the usual and
expected course in other oil and gas jurisdictions, including Texas and
Oklahoma.?’

B. There is No Bar to Cancellation of the Well Licenses

Certain of the CNG producers appear to be suggesting that EnCana has
changed its position on CBM ownership and on the Board's jurisdiction sufficient

to disentitle it to relief.®

There has however been no change of position by EnCana on either the
administrative or private law aspects of this matter and no CNG producer

articulates a single legal reason why such would or could disentitle relief.

% 07-005, EnCana Submission for RNV

80
a1
B2

See supra, paras 41 and 42
64: 1-10, Devon and Apache
CJP reference Devon, Quicksilver, etc. See for example Bearspaw argument, p. 12 et seq.; Devon

argument, p. 3, ef seq.
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1. Public Law Does Not Bar Relief

Judicial review of an administrative action may be denied by a court as a mark of
disapproval of an applicant's conduct,® but the applicants’ allegations here are of
a change of position by EnCana — which is not so — and there is no authority that
disqualifies one from administrative relief.

EnCana has always said that not considering entitiement in granting the licenses
on the mere assertion of “natural gas” entitlement is improper and to in effect
decide the issue.

EnCana always and still says the Board must consider and determine “relative

n84

ownership of the parties”™" - comparative ownership — and that the initial

decisions here were made in error as such was not done.

And where, as here, there are competing claims -~ the Board cannot decide the
dispute — and EnCana has never said to the contrary.

As said in EnCana's 25 November 2005 correspondence to the Board, the

“errors” infer alia in issuing the approval to Bearspaw were:

2, Failing to expressly recognize the ownership claim of
EnCana to CBM and the consequent dispute between it and
Bearspaw over ownership and entitlement to the right to
produce such; and

3. Failing to order that production be metered separately
at the formations containing coal and that revenues
associated with the disputed lands be paid to the Provincial
Treasurer in trust pending court order or settlement by the
parties.

B3

See Brown and Evans, Judicial Review of Administrative Action in Canada (Canvasback Publishing:

Toronto, 1998) at 3-85-88

84
12.

See for example 31 January 2006 hearing transcript 46:3-13. Reproduced at Devon argument, para.
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1268. The errors were failing to recognize the dispute, and failing to order payment of

the money from the disputed lands fo the Treasurer pending a court order or
settlement — not failing to determine the dispute.®®

127. EnCana's submission on Part 1 of the hearing also stated that production was

not permissible where there is no undisputed entitlement, and that the Board is
not authorized by statute to permit production in the face of an acknowledged

ownership dispute.®

128. And it was not until receipt of the CNG producers' submissions for Part 2 of the

hearing that it could even be suspected that they were seeking a Board
determination of entittement under the leases and grants.

a. Devon said from the outset and in responding to EnCana’s objection that
“the Board is not being asked, is not required by Devon's applications and
for that matter, is not entitled to allocate property rights as among Devon,
Luscar and EnCana”.¥

b.  The Board in dismissing EnCana's objections said that:*

Although EnCana and Luscar appear to invite the

Board to engage in a debate on the issue of mineral

ownership of CBM, the Board was of the view that it

did not need to determine this issue in making its

decision on the applications in question.

As the EnCana and Luscar objections rest on the
issue of CBM ownership ... the Board has dismissed
its objections.

G. Devon first acknowledged an ownership dispute on the hearing to
determine if review and variance would be granted,®® and until its
25 August Submission was received, there was no suggestion that the

85

4]
87
a8
89

Paradoxically, Bearspaw sees this as a request that EnCana is asking the Board to adjudicate
“property rights claims”; 02-017; Bearspaw Submission, para ¢

07-018-2006-06-09 Part 1 EnCana Submission, paras 18-24

05-046-2005-04-19 Devon letter re reply to Luscar and EnCana Submissions
01-005-2005-05-286, at p.4-5

Which was the very basis for the determination for this hearing: 9 March 2006 EUB letter
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meaning and intent or the construction of "natural gas” in the leases or
reservations would be at issue.*

d. And regarding Bearspaw, there was no issue as it accepts that the
Board's position is that it will not determine property/ contractual disputes
between industry participants.®’

129. In sum, it appears the CNG producers misunderstood EnCana’s legal position,

and forgot that until 25 August 2006 they wanted “entitlement” based upon the

mere assertion of “natural gas” ownership oniy.

130. Now Devon, along with some CNG producers, want a determination of

entitiement under the leases® — unless they take the position that the Board has
no right to adjudicate, and that approval should be given on the application alone,
as Quicksilver and Bearspaw do.*

131. Before Devon’s change of position and the suggestion from other CNG

producers that the Board had the jurisdiction to decide the issue of ownership
under the leases,™ the issue had not even arisen and criticism for EnCana'’s
response to it is ill-founded.

132. EnCana has but furthered its position in response to the CNG producers’ varying

submissions.

g0
91
g2

b3
94

05-066, Devon Submission, paras 31-8

2-017, Bearspaw Reply Submission, para 18

Arguments of CNG producers: Apache, paras 26 and 31, Canpar Executive Summary, para 25 et
seq.; Centrica, para 13, ConocoPhillips, para 8; Devon, paras 25-6; Fairborne, paras 18-19; and
FHOA, para 40, apparently

CNG producers’ arguments of CNG producers, Bearspaw paras 14 and 20; Quicksilver, para 27
Canpar said then that it did not intend under its agreement to sell CBM, para 7-9. ConocoPhillips
contrasts various EnCana lease wordings, apparently to suggest a meaning of "natural gas” under
one or the other, paras 15-20. Centrica said then that the law “dictates that the Board should give the
terms "natural gas" and “coal” their plain and ordinary meaning in the vernacular under the subject
leases, para 30. Fairborne then noted that the reservation in the leases is for “coal” which it said
does not include gas stored in it, consistent with the definitions in the Board’s legislation, putting in
place the meaning of the leases, para 34).
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2. Private Law Does Not Bar Relief

And insofar as the CNG producers suggest that a change in position as to the
ownership of CBM is sufficient to determine the issue here, such a proposition is
again without authority or principle.

Contractual rights, as provided by the grants and leases, may be varied, or
waived, but the first requires an agreement supported by consideration, and the

second requires an act in reliance on the asserted representation.*®

Therefore, absent evidence of some natural gas owner in contractual privity with
EnCana having agreed to a variation or relied upon a waiver of an entitiement to

CBM, no heed can or needs be made to any of the CNG producers’ assertions.*
And those assertions are belied by the evidence here:

a. each and all of the CNG producers knew fully well that EnCana disputed
their claim to CBM and asserted that it belonged to EnCana;

b. EnCana did not accept the majority recommendation of CAPP on split title
ownership issues for CBM, and supported a resolution that CBM not be

legislated to be “natural gas”;*’

C. EnCana advised industry of its action against Trafina for trespass and
conversion for taking CBM;* and

d. industry was also advised that “clearly we have Borys/Anderson” “applying
a vernacular test with the Borys/Anderson gloss”, and under a
“CPR/Settler severance, CBM is coal”.

EnCana submits that it would come as a great surprise if there were anyone

under the impression that EnCana ever waived its claim that CBM was a

a5
26

A.G. Guest, Chitty on Contracts, Vol. 1, (Sweet & Maxwell: London, 2004} at 1207-1304
And should it be suggested that any representation as to CBM ownership is evidence of the meaning

of the words “coal” or "natural gas” under the grants or leases at issue, such would have no relevance
unless made contemporaneous with the grants and leases (which certainly is not the case) and would
be inadmissible as parol evidence.

7 20-066, CAPP Presentation

28

20-052, CBM split title in Alberta presentation, p.23 and 29
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constituent of coal and belonged to EnCana - and there certainly is no evidence
of that before this Board.
C. Continuation of Bulletin 2006-19

The maintenance of Bulletin 19 is consistent with the orderly development of
CBM in Alberta, pending a judicial determination by the courts, as it but reflects
the law and the practice of the Board.®

As noted in Williams and Meyers’ Oil and Gas Law, any time a conflicting claim
of title is made to minerals, development of the land becomes ultra-hazardous.'®

Maintenance of the Bulletin is not in any fashion an injunction in favour of the
coal owners, but a reflection of the practice of the Board'®" — no response to
which was taken by any of the CNG producers.

The Buletin gives no advantage to one party over the other in negotiations,
neither has an undisputed ownership right which the other can frustrate.

And if the Bulletin is withdrawn, the consequence will simply be an objection by
the coal owners wherever a CNG producer seeks to produce from coals.

D. Pooling and Reduced DSUs

EnCana seeks not to mandate pooling and reduced DSUs, by order of the Board
or otherwise.,

EnCana simply posits those as alternatives to lessen split title disputes.

99

Supra, paras 8 et seq. and particularly 41 and 42

0 williams and Meyers, Oif and Gas Law, December 2005, pub. 820, $225, cited in EnCana's
submission at para 91

101

Supra, paras 34, 41 and 42
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145. if the CNG producers calculate the costs (which seem only to be metering and

perhaps administration) as exceeding the benefits, so be it.

All of which is respectfully submitted this-?_@jay of November, 2006,

Code Hunter LLP ;
& / /
Per: (i Y OOy Vol Yo % |
istidn J. owich

Counseli for EnCana Corporation
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