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SURREBUTTAL OF ENCANA CORPORATION 

1. This submission regards the distinctions various CNG producers suggest 

between Continental ~esources' and this case, as they apparently have been 

made without reference to the actual lease wordinqs and thus incorrectly. 

2. The lease wordings at issue in Continental Resources parallel in the material 

regards the lease wordings at issue here2 - and the decision suggests a similar 

disposition here (if ownership of CBM is to be decided), being a determination 

that a lease of "gas" does not include CBM. 

3 First, CNG producers argue that Continental Resources concerns a reservation 

of a "right to drill throu~h, not into, coal seams for gas and oil", which language is 

not contained in the leases here and so distinguishes the matter 

4. That, however, was the conclusion of the court in Continental Resources based 

upon a grant and an operation covenant which are materially indistinguishable 

from those here, and not express lease wordings which would distinguish that 

case from this one., 

5. In Continental Resources, the lessor granted "for the sole and only purpose of 

exploring, drilling, mining and operating for oil, all gases, liquid hydrocarbons and 

their respective constituent products ...". 

6. From that grant, the CNG lessee derived a reservation to drill through but not into 

the coal. as the court concluded: 

The reservation of the right to drill through the coal does not 
include the right to drill into the coal and develop coalbed 

' Continental Resources of lllinofs lnc v Illinois Methane LLC, 847 N E 2d 897, 364 111 App 3d 691, 
2006, reproduced with EnCana Argument filed November 29,2006 

2 Material extracts from typical leases. Old Ben for Continental Resources and Devon for this matter, 
are at Appendix 1 ,  along with typical lease wordings for each 
Centrica Reply Argument, paras 25 - 26; Devon Reply Argument, paras 27 - 28; ConocoPhillips 
Reply Argument, paras 42 - 43; Quicksilver Argument, paras 46 - 47 (each filed December 13, 
2006) 



for the reason that: 

The leases specifically require the lessee to permanently 
case and cement all holes drilled through coal seams or 
mine workings 

7. EnCana submits there ought to be the same conclusion here, as the material 

lease wordings here are virtually indistinguishable from those there: 

a. here, the lessor granted "all the petroleum and natural gas, natural 

gasoline and related hydrocarbons other than coal ... together with the 

exclusive right and privilege to explore, drill for, win, take, remove, store 

and dispose of the leased substances"; and 

b. here, the lessee covenanted that it would "properly shut or cement any 

wells drilled or being drilled upon the leased lands so as to prevent any 

flow of water into any porous strata or to prevent flow from any substances 

from one stratum to another". 

8. Here, as in Continental Resources, there is an express grant of a right to drill for 

gas with no permission to drill into the coal, and an express obligation to prevent 

the flow of substances between strata. 

9 That covenant to cement, which the lessees expressly agreed to here, means 

that they are not entitled to CBM from the coals as in Continental Resources. if 

the lessees were entitled to "all gases", flow between zones would not be 

prohibited by the leases. 

10. As Quicksilver said of the Continental Resources requirement to cement -which 

premised the determination that CBM was not the gas lessee's - for the same 

reason here "it is difficult to see how the court would have concluded otherwise" 

4 Continental Resources, p 902 
Continental Resources, p 902 
Quicksilver Reply, para 47, filed December 13, 2006 



11. Second, while ConocaPhillips would distinguish Continental Resources on the 

basis that the leases there "contain language specific to CBM", which is not 

mentioned in its leases here, it obviously did not review the leases there7 - as 

otherwise it would surely have noted CBM is mentioned in the Continental 

Resources leases. 

12. The issue in Continental Resources was whether a grant of "all gases" included 

CBM, even though the leases did not mention the latter - which is 

indistinguishable from the issue here of whether a grant of "natural gas" includes 

CBM. 

13. Third, while Devon would have the Board believe that Continental Resources is 

of no assistance to the Board in determining "NGC ownership" in this proceeding 

because the vernacular meaning of the ward "coal" was not determined,' Devon 

misses an issue 

14. As said, the first issue for the CNG producers here is whether "natural gas" under 

the leases includes CBM, as that is the only entitlement the CNG producers can 

possibly have.g For the CNG producers to succeed, "natural gas" must include 

CBM. 

15. Finally, Continental Resources cannot be distinguished, as CNG producers 

suggest, on the basis that the rule of capture in Illinois means there is no mineral 

ownership without physical possession of that mineral," as the rule was not 

applied to give ownership to the gas lessee there and would not be here either 

' ConocoPhillips Reply, paras. 42-43, filed December 13, 2006 
Devon Reply Argument, para. 28, filed December 13, 2006 
See EnCana Submission 07-024-2006-09-15, paras. 13-21 

10 Devon Reply Argument, para 27; ConocoPhillips Reply Argument, para 44; Centrica Reply 
Argument, para. 28; Quicksilver Reply Argument, para 48 (each filed December 13,2006) 



a. The rule of capture did not decide ownership of CBM within the coal under 

the lands at issue in Continental Resources: the lease words requiring 

cementing of holes in the coal and the fact of the coal owner's 

responsibility for the CBM did." 

b. Nor was the rule of capture in Continental Resources applied to CBM 

found in the mine voids after mining to give ownership to the gas lessee, 

as the gas had not been reduced to possession (which would have made 

it personal property)." 

c. The rule of capture in that case was applied to gas produced from coal 

outside the gas lessee Continental's lands, precluding his claim to 

ownership of such.I3 

16. And the same would result here - as the CNG producers have only a profit a 

prendre (and not ownership before extraction, in contrast to the coal owners who 

by their reservation have actual ownership of the coal) and the rule of capture 

means there is no remedy for substances filtered to surrounding proper tie^.'^ 

17. The Continental Resources case is most instructive if CBM ownership is to be 

determined here 

a. It is based upon private party lease of a right to explore for and win a 

substance - and the lessee's covenant to prevent flow between strata is 

utterly inconsistent with a determination that natural gas includes CBM. 

b. Because of that and the coal owner's responsibility for it, CBM was not 

within a grant of "all gases" - even in the absence of an express coal 

reservation; and 

l 1  Continental Resources, pp 901-902 
12 Continental Resources, p 6 
'3 Continental Resources, p 6 
l 4  Borys v CPR, reproduced 07-026-2006-09-1 5, Tab 6, at 550 



c Soufhern Ute (which decided a statutory entitlement) was not applied by 

the Illinois Court of Appeals. 

All of which is respectfully submitted this day of January, 2007. 

Code Hunter LLP 

Per: 
Chris 
Katherine L. ~eiffenstein 
Counsel for EnCana Corporation 



APPENDIX I 

)Id Ben Coal Company Calgary and Edmonton Railway Company 
~ ~ 

GRANT 
~ . ~ .  ~ ~ . ~ .  .- 

r desires, subject to the 
:onditions, agreements and covenants 
iereinafter contained, to grant, lease and let to 
.essee the right to drill for oil, all gases, liquid 
iydrocarbons and their respective constituent 
lroducts upon, and to take and remove the 
;ame from the premises; 

rlow, therefore, , . Lessor has granted, 
femised, leased and let exclusively unto 
.essee, for the sole and only purpose of 
txploring, drilling, mining and operating for oil, 
ill gases, liquid hydrocarbons and their 

[The Lessor] does hereby grant and lease ..,. all 
the petroleum and natural gas, natural gasoline 
and related hydrocarbons other than coal, , .  which 
may be found within, upon or under the said lands, 

together with the exclusive right and privilege to 
explore, drill for, win, take, remove, store and 
dispose of the leased substances . ... 

OPERATIONS 

.essee shall so conduct operations on the 
)remises as not unreasonably to interfere with 
he coal mining operations of Lessor, and 
.essee and Lessor shall cooperate in order not 
o interfere unreasonably with the operations of 
?ach other. Lessee shall do all things 
iecessary or advisable, in accordance with 
good engineering practice, to protect coal 
/eins and to prevent leakage of oil or gas into 
:oal veins and coal mine workings. Lessee 
shall permanently case and cement all holes 
jrilled in or through coal seams or mine 
  or kings and shall promptly plug all dry and 
3bandoned wells. . . 

The Lessee shall conduct all its operations on the 
eased lands in a diligent, careful and workmanlike 
nanner with a view to the maximum total recovery 
~f the leased substances and in compliance with 
:he provisions of law applicable to such operations 
3nd without limiting the generality of the foregoing 
:he Lessee covenants: 

That it shall make such provision for the 
disposal of the earth, rock, waste or refuse 
from its workings on the leased lands that 
the same shall not be an inconvenience, 
nuisance or obstruction to any railway 
right-of-way, roadway, pass, passage, 
river, creek, or place, or to any private, 
public or Crown lands, or conflict with or 
embarrass the operating of any mine on 
the leased lands or adjoining lands, or in 
any manner whatsoever occasion any 
private or public damage, nuisance or 
inconvenience., 

That it will properly shut or cement any 
wells drilled or being drilled upon the 
leased lands so as to prevent any flow of 
water into any porous strata or to prevent 
flow from any substances from one stratum 
to another., 
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