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Attention: Richard J. McKee

Dear Sir:

Re:  Application for Review and Variance of Decision Nos. 1380004, 1379743,
1379746, 1379737, 1379763, 1379730, 1383129, and 1379726

This letter provides a response on beholf of EnCana Corporation to Devon Canado
Corporation’s 15 July 2005 letter, insofar as ihe issues were not addressed to this point.

1. Application of Dene Tha’ First Nation v. AEUB

Devon argues that the Board is not compelled to consider, in any particular fashion, rights
clocimed by paries before the Boaord. Devon draws this conclusion from Dene Tha® First
Nation v, Alberta (Energy and Utilities Board),' but that is not what the case provides.

Dene Tha' confirms ihe Boaord’s two-step test for s. 26(2) of the Energy Resources
Conservation Act. The first test is a legal one - whether the claim, right or interest asserted by
the person is one known to the law.? A constitutional, a legal or an equiteble interest would
suffice. In Dene The’, the count held that the Board answered this question by recognizing o
legal interest ana that sotisfaction of the first test was “pretty well conceded on appeal.”?

The second test 's a factual inquiry — whether the party is directly and adversely affected. The
dec'sion in Dene Tho' turned on this question, not on the question of legal entitlement. The
court uphele the Board’s express finding that the applicant was not directly and adversely
otfected. The derermination was one of fact, not low.

' 2005 ABCA 68, Apperdix A
“para. 10
“para. 11

—
Code Hunter LLP, Barristers
350 440 2 Avenue SW Calgary Alberta T2F 5E2
e 403 234 B500 Fax 403 2681 2054 vww. codehunterlip.com



S e Sl R Rl R T bun UL d 3

With respect 1o the Deveon acplications, the Board considered the question about legel
entitlement "o coalbec gas, and noted thot the rssue has not been 1.u:n:'::n|3rr determined.
~ewever, ine Board then declined to interpret the leases and reservation in craer 1o answer
the questicn. Insead, the Board found, without any analysis, that in the absence of seftied

‘'urisprudence, Devon’s rights to natural ges entitled it to coolbed gas.

{ Devon's submission is thot the Boord need not consider enfitltement, that is incorrect.
Sr:c’nons £lc) and 16 of the Oil and Gos Censervation Act make it clear et ownersnip s

required for a license,

2. Interpretarion ofs. 16

Devon submits thet in 5. 16 of the Oil and Gas Conservation Act, “gas” means “all gas” anc
therefore the Board need only consider whether Devon is entifled to natural gas, net whether
Devon is entitled to coaloed gas. This interpretation of 5. 16 is incorrect.

“Sas” is defined in the Oil and Gos Conservation Act as Tollows:

& L)

1{1)ly) “gas” means row gas or marketshle gas or any
constituent of raw gos, condensate, crude bitumen or crude oil
that is recovered in processing ond thot is gaseous af the
conditions under which its volume 1s measured or estimated

“Gas”, therefore, means hydrocarbons that are in @ gaseous state citer recovery. "Qil”
means hydrocarbons that are liquid ai the conditions under wnich velume is measured or
estimated. Qil, gas and crude bitumen ore referred fo sepcrately in s. 16 only for the Boara’s
reporting purposes.

The term “gas” in s. 16 has nething to do with minerals in situ. Section 16 does not mandare
+hat as long as a substance is in @ gaseous state affer its recovery, it is “natural gas” for the
purposes of o lease. Section 16 does not affect or impose limiis on the mecning of words in
contractual insiruments. If that were the case, the cour's would not have nesded fo consicer
the meaning of the reservation of petroleum in Amoca v. Anderson, 2004 SCC 47, and the
government would not have needed to legislate that persons who lease coal from the Crown
are not enfitled to coalbed gas in 5. 67(2) of the Mines and Minerals Act.

on applicant is net entitled fo produce the type of substance ""'G“ it sesks a license to

it PP 5
produce - regardless of whether one ¢ |5 *hat substance “oil”, “gos” or something else - the
Soard must decline to issue an approva

espite Devon's assertion o tne contrary, the Euaard is reguired to drow distincions between
“ferent types of gas, in accordance with the arant WSE that corterrea ownership, Thers
doub *hat Borys and Anderson reguire such — wh ch Devon does not cadress.

ta’ 'ﬂ‘— LJ

i the gpolicarr does not own the minercls it seeks fo groduce, i# connot abtain a license
urcer the 'egisleticn. This necomes ciear when cne ccnsiders wnat would happen if o court
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nad already determined that the grants ot issue did not transfer rights fo coalbed methane

along with natural gas. In that circumstance, the Board would cerfainly deny Deven's

application.

Ownership of substances for the purposes of s. 16 depends on the interpretation of the
instrument that gronts the rights. The words of s. 16 cannot take away or grant rights not

found in the instrument,

S n

3. The CBM/NGC Multi-Stakeholder Advisory Committee

The CBM/NGC Multi-Stakeholder Advisory Committee issued recommendations in a report
entitled Coalbed Methane/Notural Gas in Coal: Preliminary Findings” in July, 2005". This
committee was formed in 2003 as port of @ multi-phase review by Alberta Energy, and
invelved mulfi-stakeholder and public consultation.

The Committee concluded that “where ownership is split...it is not clear who has ownership

of the CBM/NGC".® The Committee recommended that the Alberta Government should
make freehold owners and industry aware of the risks and impacts of split title ownership.®

The Committee noted that there are currently options for resolution of ownership issues,
incluging negotiation and the courts.” As the members recommended that the Alberta
Government set up a process to facilitate resolution of split-title ownership issues,® it is implicit
that the current options were not thought to be adequate.

The issues that EnCana has brought before the Board here are recognized as having industry-
wide application. The uncentroverted message from the CBM/NGC committee is that this

issue should be resolved prior fo development, not after development. EnCana’s request for
review accords with this approach.

The foregoing is respectfully submitted on behalf of EnCana Corporation.

Yours truly,

==

r Mot s :
YO Christian J. Popowich

CJF}IE{Q'N
Enciosure

:A_:pendix B

_p. 37

. Recommenaation 6.2.1
“p. 38

° Recommendaticn 5.2.2



cC.

Reper Donick
Luscar Lia.

Via Fax 780.420.5877

A._. Mclarly, Fraser Milner Casgrain LLP
ViaFax 268.3100
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APPENDIX A

In the Court of Appeal of Alberta

Citation: Dene Tha’ First Nation v. Alberta (Energy and Utilities Board), 2005 ABCA 68

Date: 20050216
Docket: 0301-0232-AC
Registry: Calgary

Between:
Dene Tha’ First Nation
Appellant
- and -
The Alberta Energy and Utilities Board
Respondent
-and -
Penn West Petroleum Limited
Respondent
-and -
Her Majesty the Queen in Right of Alberta
Intervener
The Court:

The Honourable Mr. Justice Jean Coté
The Honourable Madam Justice Ellen Picard
The Honourable Mr. Justice Peter Costigan




Memoraondum of Judgment
Delivered from the Bench

Appeal fom the Decisions by the
Alberta Energy and Utilities Board
Dated the 16th day of January, 2002 and
the 15th day of April, 2003
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Memorandum of Judgment
Delivered from the Bench

Caté JA. (for the Court):

[1] This is an appeal from the Alberta Energy and Utilities Board on three questions of law, by

)

leave of one judge.

[2]  In 2002, the respondent energy company made known to the appellant First Nation that it
proposed to drill a number of wells and put in access roads, all on Crown land. None of this was
within the reserve of the First Nation. There were a number of meetings and discussions between the
energy company and the First Nation, and 2 helicopter site tour by both sides. But the First Nation
wished to be paid 5111,000 before those discussions could continue. The energy company iried to
get somc information from trappers belonging to the First Nation, but the First Nation strongly
objected to that, and told the energy company to desist except through a central office. On November
26, 2002 the respondent company told the First Nation the precise legal descriptions ofthe proposed
wells, down to the quarter section numbers.

(3]  The Board issued licenses for the wells and roads, but the First Nation then applied to the
Board to intervene in the matter. After an exchange of information by correspondence, the Board
decided on January 16, 2003 that the First Nation had not met the statutory test for intervention,
which is showing that they might be directly adversely affected. The decision letter was somewhat

ambiguous as to its grounds.

4] The First Nation applied for a reconsideration. Again there was an exchange of information
by comrespondence, the solicitors for the First Nation submitting one long letter and some shorter
ones. At one point, an official on the Board’s staff requested more details. On April 15, 2003 the
Board again decided that the test of adverse impact had not been met, and did not give intervener
status. The First Nation now appeals from that.

51  The Board has extensive statutory powers, and is an important expert regulatory tribunal. In
general, there is no right to appeal from it, There is one exception. There can be an appeal with leave
of one judge of the Court of Appeal, which judge may confine the appeal to specified questions. That
was done here. And the appeal must be on a question or questions of law or jurisdiction. So no
appeal lies on a factual matter, with or without leave. The Court of Appeal has no jurisdiction over
such topics.

6]  The application before the Board was for licenses for wells and ancillary roads.

(71  We will consider the nature of such an application later in this judzment.
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[&] We must note at the outset that some other things are not before us. First, the First Nation
cxpressly declines to attack the constimutiona]ity of any legislation, and has given no notice to anyone
of any such challenge. Second, the First Nziion cannot appeal on the ground of inadequacy of
reasons by the Board. Though there was a brief complaint during oral argument of some ambiguity

in the reasons, no leavc 1o appeal was given on that ground.

[97  Thesectioninissue in this application is 5. 26(2) of the Energy Resources Conservation Act
of Alberta. The section generally allows the Board to act without notice, but subsection (2) requires
the Board to give certain rights to a person if “it appears to the Board that its decision on an
application may directly and adversely affect the rights of [that] person . . .". No one argued before
us that that was not the test.

(10] The Board correctly stated here that that provision in s. 26(2) has two branches. First is a
legal test, and second is a factual one. The lezal test asks whether the claim right or interest being
asserted by the person is one known to the law. The second branch asks whether the Board has
information which shows that the application before the Board may directly and adverscly affect
those interests or rights. The second test is factual,

[11] Satisfaction of the first test, some legaily-recognized interest, was pretty well conceded on
this appeal. That topic forms the great bulk of the material filed by the First Naton. Obviously a
constitutional, a legal, or an equitable interes: would suffice.

[12] Though some of the counsel at some stages seem to have thought that the Board had found
no legally-recognized interest here, that is not how we read the two Board decisions. They clearly
recognized the two branches (legal and factual). Though there is some ambiguity in the January 16
decision, we see none at all in the April 15 decision. Still less do we read the Board as saying that
it had no jurisdicton to ask such & question (zbout a legally-recognized interest). The letter fom a
Board staff member asking for more information is not a decision by the Board, and was sent before
most of the submissions were sent to the Board. The First Nation's solicitors sent lengthy letters
giving a lot of authority about the legal aspects of the appellant First Nation's asserted aboriginal and
freaty rights.

13]  The wording of the April 15 letter scems clear to us, When it says that no person was shown
to be susceptible of direct adverse effect, it clearly makes a factual finding. That is not a mis-
statemnent of the test: it is a statement abourt the factuz! branch of the tess,

(147 It was argued before us that more recent casc law on prima facie infringement of aboriginal
or treaty richts changed things. But the Board still needed some facts to go on. It is not compelled
Dy this legislation to order intervention and a hearing whenever anyone anywhere in Alberta merely
asserts a possidle aboriginal or treaty right. Some degree of location or connection between the work
proposed and the right asserted is reasonablz. What degres is a question of fact for the Board.
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[15] Whether that factual decision was correct here is not for us to say, and we lack jurisdiction
to go into It.

[16] However, in case it be thought that the Board had missed some issue, or erred in something
procedural, we should say one thing. Despite many opportunities, the First Nation gave the Board
very little factual detail or precise information. On appeal it now asserts that the key question was
adverse effect on traplines; but that is only one matter of a number vaguely asserted in the letters.
The letters came from the solicitors for the appellant First Nation.

[17] The First Nation argument suggested to us that it lacked information to be more specific. As
that is said to tie into the question of consultation, we will say a little about it in deference to counsel,
even though it is a purely factual question.

[18] There had been discussions and provision of exact wellsite locations long before the
submissions to the Board. There never has been any suggestion that anyone lived outside the reserve,
or that any wells or roads were to be within the reserve. The First Nation must know, or be able
easily to learn, where its menibers hunt and trap. None of that hard information was provided to the
Board. Instead the solicitors gave vague and adroitly-worded assertions of rights, some of which
encompassed all land in Alberta, or in any event, all Crown land in Alberta.

[19] The First Nation also contended before us it had no duty to tell the Board specifics, and that
the Board should have frozen all development while deciding the question. We cannot agree, and
have seen no authority, constitutional or otherwise, requiring such a logical impasse.

[20] Werepeatthatwe think these Board decisions sufficient for this evidentiary record, and have
no power to intervenc had we thought otherwise,

[21]  Therefore, the answer to question #] is that the Board did not err in the respect asked.
Questions #2 and #3 by their express terms do not arise.

[22]  That is really enough to dispose of this appeal.

(23] However, duty o consult those with eboriginal or treaty rights was also argued before us.
Indeced, at one point we were told that it was the core issue. But that recasts the dispute, and is quite
different from what the Board was told. For one thing, the consultation suggested to the Board was
that the energy company bad a duty to consult.

(24] Itis now conceded to us that neither the energy company nor the Board has or had any duty
in law to consult with those holding aboriginal or treaty rights. That concession is plainly correct
today, though it may have been unclear for a time. At one point in oral argument, there was a stray
reference o the Board as an “emanarion” of the Crown, a characterization not argued elsewhere, and
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in our view inaccurate. In the 1930s the Privy Council condemned that term as vague and ap? t0

mislead.

[25] A duty of the Crown to consult was not really raiscd before the Board, though one or two
phrases in the solicitors’ letters make stray reference to it.

[26] Though the Crown has later intervened on this appeal, it was not a party to the Board
proceedings, and got no notice of them. As no claim was made against the Crown to the Board, that
is not surprising. We do not regard as notice the fact that two of many letters were copied to an

official in the government’s Energy Department, particularly for letrers making legal points, written
and sent by solicitors. We presume that that official is not a lawyer.

[27] Nordid anyone ever ask the Board to make the Crown a party, to give it notice, or to summon
or implead it in any way.

[28] A suggestion made to us in argument, but not made to the Board, was that the Board had
some supervisory role over the Crown and its duty to consult on aboriginal or treaty rights. No
specific section of any legislation was pointed out, and we cannot sec where the Board would get
such a duty. We will now elaborate on that.

[29] Thereis no cvidence here to tcll the Board whether the Crown had consulted or not, and that
fact 18 not conceded in argument. It seems to be disputed. Still less is there an evidentiary record
which shows that there was no time or chance to consult. The little evidence there is suggests the
contrary, but it is woefully inadequate to decide that question. Nor was anyone put on notice that that

issue would be before the Board.

[30] It was properly conceded in argument that someone wishing to drill an oil or gas wel, or
build a road, on Crown land in Alberta needs much more than the permission of the Board of the
type which the energy company here sought and got. The person wishing to drill needs a Crown
license or lease, and a number of other permits from the Crown. See for example s. 19 of the OQil and
Gas Conservarion Act respecting access road locations on Crown land.

[31] Section 2 of that Acr makes the Act cover all wells in Alberta, whether on public or private
‘and. The Crown issues those licenses, leases, and permits; the Board dozs not. Nor does the Board
review or cancel thosc. No one ever suggested to the Board in this case that it take such steps, nor
that such leases, licenses or permits did not exist, nor that they were void or voidable. The topic
never came up.

[32] Though the record is not completely clear on this point, the application by the energy
company seems to have been under the Qil and Gas Conservation Act, and its regulations. Section
4 c'that Aer (on scope) is about public prozection from danger, and conservation of non-renewable



